Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



^Tft' ■ 'T'^ 







'«■.■. 



•t 



/ 



'' -ji 



I 



V«* 




\VA > 




^/ip. //. 



.■^. 



/ 



lOO 



r 



4 --m 



* 



^*t ; 



it* 



^ 



*/•= 



NEW REPORTS 

t 

OF 

CASES 

ARGUED AND DETERMINED, 

IN TRB 

Court of Common l$iSzm, 



C^- /n>. 



AND 



OTHER COURTS, 

FROM EASTER TERM 44 GEO. III. 1804, 
TO TRINITY TERM, 47 GEO. III. 1807. 

BOTH INCLUSIVE. 

With Tables of the Cases and Principal Matters. 



By JOHN BERNARD BOSANQUET, 

OF LINCOLN'S INN, Esq. Barrister at Law, 

AND CHRISTOPHER PULLBR, 

OF THE INNER TEMPLE, Esq. Barrister at Law. 



Vl non difieik »ii, qu^eunqtu nova auuo, connJiaiiovt accident, efui 
tener€Jut, CiC. DELeo. 



THE SECOND EDITION, 

• CORRECTED, WITH ADDITIONAL REFBRBNCIt. 
IN TWO VOLUMES. 

VOL. L 
LONDON: 

JOSEPH BUTTSBWORTH AND SON, 43, FLEET-STRBBT, 
AND J.-COOU, ORMONIM)UAY, DUBLIN. 

1826. 



zA4^ 



ny. 




Piiirttd Ij T^jlor, Gnto. ■ 
IS, OMMh7 
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DURING the Spring Circuit, at his House 
in Great Gearge-streetf Westminst€7\ died the 
Right Honourable Richard Pepper, Lord 
Alvakley, Lord Chief Justice of the Court 
of Common Pleas. 

Early in Easter Term James Mansfield 
Esquire, one of His Majesty's Counsel, was 
appointed Lord Chief Justice, and knighted. 

On being called to the degree of Serjeant at 
Law, he gave Rings with this Motto: — 

Serns in codum redeas. 
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"~ • ' The King «. RoBEBT AsLETT, F«ft.i6th. 

THE prisoner was tried and convicted befove Mr. Ju8»- Bxoheqmcr biiif 
tice Le Bhrnc^ at the Old Bail^SqfienAiraesAonB ^^ f^r a Lod 
IMS, for embezzling certain papers bdonging to the udentioo, but ligned 
Governor and <Jonipany of the Bank of England, he 'ZL' Tl^* Ll!^: 
bang an officer and servant of the Bank, and as such, qoer bj a person not 
liMriurted therewith. The first comit of the indictment '•8r^J*«^orUad,are 

,.. - . secontiei, oratlMat 

Mitid, that Robert Asmt was an officer and servant of effecu witUa 00 
4i0jltObvemor and Company of the Bank of England, and, n>ew>wgof ihe 15 <?4i. 
Us Meh officer and servant, was entrusted by the said Mrrut of the Buk 
<3ovemor and Company with certain effects belonging to «»»»«mI« »nch bills, 
the said Governor and Company ; that is to say, a cer- J ^^nj n^w Im 
Vol. I. New Series. B tain itatntc. 
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tain paper, partly printed and partly written, purporting 
to be a bill, commonly called an Exchequer bill ; the 
tenor of which said paper, partly printed and partly 
written, is as follows ; that is to say, (setting forth a 
bill for 500/. No. 835.,) which said paper was then and 
there belonging to the said Governor and Company, and 
of the value of 500/. ; and which said sum of 500/. in 
the 0aid paper mentioned was then and there unpaid 
and unsatisfied to the said Governor and Company, the 
holders thereof. (The indictment then set forth two 
other bills in like manner No. 2694 and No. 1061, each 
for 1000/.) ; and that the said Robert Asktt, so then and 
there being such officer and servant of the said Governor 
and Company, and so entrusted as aforesaid with the 
said effects, so as aforesaid belonging to the said Go- 
vernor and Company, did then and there, with force and 
arms, feloniously secrete, embezzle, and run away with 
the said effects, so as aforesaid belonging to the said Gro- 
vemor and Company, and of the value of 2500/., against 
the statute and against the peace, S^c. Thei*e were other 
counts in the indictment; some like the first count, 
above set forth, only not stating the paper to be of any 
value, and others not stating any value, but stating that 
the Governor and Company had, on the credit and se- 
curity of the paper, paitly printed and partly written, 
advanced a large sum of money, which money was un- 
paid and unsatisfied to the said Governor and Company, 
the holders thereof. There was also a like set of counts, 
calling the bills securities instead of effects. 



It was admitted, on the part of the prosecuticm, that 
these bills were not valid and legal Exchequer biUs, 
having been signed with the name of Lord GrenviQe, 
the Auditor of the Exchequer, by a person not legally 
authorised to sign them for him, but that they had been 
issued as good and valid bills, and the Governor and 

Company 



IN THE Forty-fourth Year op GEORGE III. 

Company of the Bank had bought them, and paid for 1804. 

them as such. ^^^^'w/ 

Tb«KiNO 

Judgment having been respited on an objection that /Ulett. 

the papers in question were not effecti within the 16 G .2. 
c. 13., the case was argued before the Judges in the 
Exchequer Chamber. 

Erskine for the Prisoner. By the common law the 
crime of larceny was confined to chattels of intrinsic va- 
lue. It was confined to chattels, because it was thought 
that depredations upon freehold property were less easily 
committed, and that it was not necessary, therefore, to 
repress them by a punishment so severe. From time to 
time, however, the law of larceny has been extended 
with respect to the subject matter ; and various statutes 
have passed, by which it is made felony to take iron, 
brass and other metals, though fixed to the freehold, or 
to take fish out of fish-ponds, or to lop timber trees. 
But the Legislature never appears to have entertained 
the idea that the law of larceny had not descended low 
enough in respect of the value of the thing taken. Be- 
fore the 2 Geo. 2. c. 26. larceny could not have been com- 
mitted of a IhII of exchange. Bank note, bond, or oth^ 
paper security for money, because the paper taken had 
no intrinsic value. To remedy this defect, therefore, the 
statute provides that persons who steal such securities 
shall be guilty of larceny in the same manner as if they 
had taken other goods of the value secured. The Legis- 
lature considered the theft of a security as an ofience 
equally injurious to the public as a theft of the thing 
secured ; but it did not think it necessary to provide 
any remedy for thefts which respected property less 
insignificant than that which the common law had made 
the subject of larceny. The object of passing the 16G.2. 
C.13. was to remedy a defect of a very different nature. 
Though it had been made felony by the 21 H. 8. c. 7. 
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(which statute indeed appears to have been only decla- 
ratory of the common law) for a servant to embezzle 
property entrusted to him by his master ; yet if the pro- 
perty were delivered to the servant by a third person for 
the use of the master, it was not felony in the servant to 
steal it. That such was the doctrine of the common law 
appears clearly from the cases of Bex v. Watte, 1 heach, 
Cro. Cos. 33. and Rex v. Bazely, 2 Leach 973. The inten- 
tion of the Legislature, therefore, in passing the 15 G. 2. 
called the Bank act, was to put the embezzler upon 
a footing with the thief. The subject-matter of larceny 
had been sufficiently provided for by other statutes, and 
does not appear to have been in contemplation upon this 
occasion \ and indeed it is not to be supposed that in 
providing for the security of the Bank of England the 
Legislature intended to contemplate property of inferior 
value to that which was the subject of larceny if taken 
from a private individual. Yet if the argument for the 
prosecution is to prevail, it must be considered a capital 
felony for a Bank clerk to embezzle the smallest scrap 
of paper, or an old pen belonging to the Bank of England, 
though to steal property of the same description from 
any other person would not amount to petty larceny. 
The 15 Geo. 2. c. 13. 5.12., upon which this indictment 
is founded, enacts, that '* if any officer or servant of the 
Bank, being entrusted with any note, bill, dividend- 
warrant, bond, deed, or any security, money, or other 
effects belonging to the said Company," shall embezzle 
such note. Sic. he shall be deemed guilty of felony. By 
the words " other effects" it is evident that the Legis- 
lature intended things of a different nature from securi- 
ties ; every species of security which could come into the 
hands of a servant of the Bank is comprehended under 
the words in the former part of th3 sentence ; and as 
the words " other effects" immediately follow the word 
^ money," it is most probable that bullion or other valua- 
ble articles of a similar nature were in the contempla- 
tion 
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lion of the Legislature. It is the more evident that the 1804. 

effects here jcontemplated were supposed to have an 
intrinsic yalue^ since the word " valuable*' is expressly 
introduced into the 39 Creo. 3. c. 86. which was passed for 
the purpose of extending the benefits of the 15 Geo. 2. to 
all persons whatsoever ; and as both statutes are in pari 
materia, they must be construed together. Indeed as the 
punishment inflicted by the latter act amounts only to 
transportation, it would be absurd to suppose that the 
Legislature could intend to punish with transportation 
only those who should be guilty of embezzling effects of 
intrinsic value entrusted to them by private persons^ 
and yet to punish with death those who should embezzle 
effects of the Bank of so small a value as not to be the 
subject of criminal prosecution. As the papers in ques- 
tion were clearly not available in law, it is impossible to 
contend that they come under the description of Securi- 
ties : it has indeed been decided that a person may be 
convicted of forging an instrument which, independent 
of the forgery, would be void for want of a proper stamp : 
but the crimes of forgery and larceny depend upon prin- 
ciples of a very different nature. The former consists in 
giving a fictitious value to that which is worth nothing, 
and the latter in taking from another something which 
already has a real value. But supposing the prisoner 
to have been rightly convicted, another question arises, 
namely, whether the 15 Geo. 2. c. 13., so far as relates 
to the punishment of death, has not been repealed by 
the 39 Geo. 3. c. 85. Though the preamble of the latter 
act only refers to the servants and clerks of " bankers, 
merchants, and others,** and recites doubts whether em- 
bezzling by such clerks and servwts amounted to felony, 
(which doubts could not exist with respect to the clerks 
of the Bank) ; yet, as the enacting part is general, it 
ought not to be restrained by the preamble. In the case 
of Rex V. Marks, 4 East, 157. it was held that though the 
preamble of the 37 Geo. 3. c. 123. was confined to the 

B 3 admi- 
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1804. administration of unlawful oaths in order to give effect 

^J^*^^^ to attempts to seduce persons from their allegiance ; 

9. yet» as the enacting part extended to the administering 

8LBTT. unlawful oaths, purporting to bind the person taking 

the same, " not to reveal any unlawful combination or 
confederacy, or not to reveal any illegal act done or to 
be done/' the administering an oath purporting to bind 
the person taking the same not to divulge the secrets 
of an unlawful association of journeymen for the pur- 
pose of raising waiges, was held to be within the opem- 
tion of this statute. Here the words of the 39 Geo. 3. 
are sufficiently comprehensive to include the clerks and 
servants of the Bank, and if the 15 Geo. 2. had never 
passed, the prisoner might certainly have been indicted 
under that act. Is it not reasonable then to suppose, 
that as the Legislature had, in the first instance, passed 
a severe law with respect to the servantsof the Bank only, 
and afterwards came to the determination of passing 
a general law upon the same subject of a milder nature, 
the old penalty with respect to the servants of the Bank 
was intended to be repealed, and one general, but milder 
law, to be applied to the whole kingdom ? In the case of 
Rex V. Dam, 2 Leach 306. it was holden that the 16 G. 3, 
e30., which punishes killing deer in a park with a pe-^ 
nalty of 20/. in the first instance, and makes the second 
offence felony, had repealed the Black act, 9 Geo. 1 . c.22., 
so far as it made that offence felony without benefit of 
clergy in the first instance. 

Giles for the prosecution. With respect to the sup- 
posed repeal of the capital punishment prescribed by 
the 15 Geo. 2. it may be observed that the 39 Geo. 3. re- 
lates to a different species of offences from those men- 
tioned in the 15 Geo. 2. ; for, by the preamble of the 39 
Geo. 3. it plainly appears that the offences within the 
scope of that act are offences with respect to which 
doubts had been entertained whether they amounted to 

felony 
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felony before that act, whereas no doubt could arise 1804. 

whether the offences comprehended in the 16 Geo. 2. 
amounted to felony, since they are expressly made felony 
by that act. Moreover the denominations of property 
contained in the two statutes are different. The former 
speaks of deeds and dividend-warrants, which are omit- 
ted in the latter; and in the latter statute the word ** va- 
luable*' is introduced, which is not to be found in the 
former. The latter act extends to Scotland, but the for- 
mer does not. The subject-matter therefore of the two 
acts being different, there is no ground^ to infer that the 
penalty contained in the one was intended to be altered 
by the other. It is true that the penalty imposed by the 
9 Geo. I.e. 22. on deer-stealers was holden to be repealed 
by the 16 Geo. 3. c. 30. though the former statute was not 
particularly mentioned, bat the preamble of the latter 
statute having recited the intention of the Legislature to 
repeal all such laws respecting deer-stealers as were in- 
effectual, and to reduce all the good provisions into one 
act, it was not to be supposed that the penalty contained 
in the 16 Geo. 3. could be intended to remain in force. 
Here both statutes may stand together without incon- 
sistency ; and where that is the case a repeal is not to be 
presumed. This was expressly laid down in Roibimon^ 
case jEIos^ P.C. 1 1 10, LozcA Cfo. Cos. 869. [Lord £Abi^ 
rough Ch. J. heges po8teriore$ priores contrarias abrogant. 
All the cases are but applications of this principle.] Se- 
condly, the papers described in the indictment must be 
deemed effects, within the meaning of the 15 Geo.2. They 
were the property of the Bank : and though not legally 
available as securities, they were papers which it was of 
the highest importance to the Bank to preserve. On giv-« 
ing up these papers the Bank would have been entitled 
to an action for money had and received against those 
from whom they received them. They were therefore of 
importance as affording evidence upon which such am 

B 4 action 
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1804. action might be founded. The words of the statute do 

not confine its operation to effects of any particular qua- 
lity or value: and the word '' effects'' itself is the largest 
denomination of personal property that can be used. It 
is urged however that the effects intended by this statute 
must be effects of which larceny could be committed. 
But it is to be observed that the 15 Geo. 3. does not make 
the embezzlement of the property there described lar- 
ceny^ but creates a new felony, wholly independent of 
larceny, either at common law or by statute. The statute 
of the 39 Geo. 3. does indeed make the embezzlement 
thereby referred to larceny; for it enacts that all persona 
who shall embezzle the property therein described shall 
be deemed to have feloniously stolen the same. It i» 
therefore to be expected that the word *' valuable '' should 
be added to the description of the property which is the 
subject of that act ; for unless the property were of value, 
' either in itself or as a security, a person taking such pro- 
perty would not be guilty of stealing. It appears how- 
ever to have been the object of the Legislature to pro- 
tect the corporation of the Bank against the embezzle- 
ment of all property whatsoever. Among the descrip- 
tions of property in the 16 Geo. 2. the word " deeds" is 
to be found, which is omitted in the 39 Geo. 3. Now it 
is clear that the stealing a power of attorney, which is 
a deed, would not be larceny. The words, '' dividend- 
warraHts,'* is also inserted in the 15 Geo. 2. but omitted 
in the 39 Geo. 3. This difference as well as the insertion 
of the word " valuable*' in the latter act, when it was 
omitted in the former, very plainly shews that the ob- 
jects of the Legislature in passing the two acts were not 
the same. It may often be of importance to the Bank 
to preserve books and papers of no intrinsic value. A 
single sheet of paper may contain accounts of more con- 
sequence to the Bank than securities to a large amount. 
With respept to the supposed absurdity of making it a 

capital 
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capital felony to take a of piece paper or an old pen, it 1804. 

may be answered that the crime can never be established 
unless a felonious intent be found. 



On this day the opinion of the Judges was delivered 
at the OU Bailey by 

Lord Alvanley Ch. J. who (after stating the case) 
said. It was admitted on the part of the prosecution, 
that the bills which are the subject of this indictment, 
were not valid and legal Exchequer bills, having been 
signed with the name of Lord Grenville, the auditor of 
the Exchequer, by a person not legally authorized to 
sign them for him ; but it appeared that they had been 
issued as good and valid bills, and that the Governor 
and Company of the Bank of England, had bought 
them and paid for them as such. Upon the indictment 
the prisoner was convicted, but judgment was respited 
in order that the opinion of the Judges might be taken 
whether these bills or papers wei'e effeds or securities 
within the 15 Geo. 2. c.l3.«.12. Eleven of the twelve 
Judges met in the Exchequer Chamber on the objec- 
tions which were taken by the counsel for the prisoner 
at the time of his trial. Much consideration was given 
to those objections : they were very fully and very 
ably argued by counsel. The Judges have since held 
different conferences upon them, and it is now my duty 
to communicate the result of their mature deliberation* 
Two points were made in the prisoner's favour, one 
(which I mention first in order to lay it out of the case), 
was, that supposing the offence with which the prisoner 
stood charged to be of such a description as to fall 
witliin the act of 16 Geo, 2. c. 13. 5.12., yet that he 
could not be convicted under it, because that statute 
has been repealed by the subsequent act of 39 Geo. 3. 
On that po'mt, which at the time it was made was not 
deemed by the counsel as the great and principal ob- 
jection. 



The KiHQ 
ASLETT. 
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1804. jection, it is unnecessary for me to enlarge, because all 

die Judges are clearly of opinion that on that point no 
doubt can be entertained, and I am authorized by them 
to say, that they all concur in the decision that nothing 
is contained in the second act which can operate as a 
repeal of the first. The more important question was, 
Whether on the true construction of the 15 Geo. 2. the 
bills or papers stated do in point of law fall within the 
words '* effects or securities'' meant to be described in 
the act of parliament ? On this point the Judges have 
not been unanimous, but a majority of them are of 
opinion that they are efiects or securities within the 
true meaning of the act. That clause runs thus : ** Be 
it further enacted by the authority aforesaid, that if any 
officer or servant of the said Company, being entrusted 
with any note, bill, dividend-wan'ant, bond, deed, or 
any security, money or other efiects, belonging to the 
said Company, or having any bill, dividend-warrant, 
bond, deed, or any security or efiects of any other per- 
son or persons lodged or deposited with the said Com- 
pany, or with him as an officer or servant of the said 
Company, shall secrete, embezzle, or run away with any 
such note, bill, dividend-warrant, bond, deed, security, 
money, or efiects, or any part of them, every officer or 
servant so ofiending, and being thereof convicted in due 
form of law, shall be deemed guilty of felony, and shall 
sufier death as a felon, without benefit of clergy.'* The 
great object of the Legislature was to add security and 
protection to the Bank ; its immense national concern 
called upon the Legislature for particular provisions. 
The principles of legislation must be applied to the sub- 
jects then under consideration, and the view to be taken 
of any code of laws, or any particular law, must be more 
comprehensive when it embraces so vast a concern as the 
Bank of England, than when it is applicable to personal 
regulations respecting private individuals. Considering 
this law then in the large and liberal view with which it 

was 
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was framed by the-Legislature, the Judges at the same 1804. 

time disclaim any idea of straining any part of it beyond 
its plain and natural bearings more especially in a case in 
which the violation of it is so penaL The recollection of 
the enormous weight of Exchequer bills in circulation, 
and how deeply the Bank is concerned in them, cannot 
but occur to every mind. In the present case the Bank 
had bought and paid for the bills in question, they had 
become the fair and honest property of the Bank for a 
valuable consideration ; this is allowed on all hands, but 
still it was argued that they are not such effects or 
securities as faU within the true construction and 
meaning of the act of parliament; because though they 
are unquestionably of a certain, they are not of any 
positive intrinsic value. Now, whatever the Bank have 
of their own, or whatever should be deposited with them 
as bankers by any body else, was expressly protected 
from the embezzlement of their officers or servimts by 
the words of the act ; and though the bills in question 
may not on the face of them be of any descriptive legal 
value, yet they carry about them such a consequence 
at least as may make their preservation of infinite im- 
portance to the Bank. In that view, therefore, they 
have a value. But there is another answer that appears 
indeed decisive ; though they may not be, in strictness 
of expression, from the defects stated in their signature, 
the very Exchequer bills they would be were that de- 
fect removed, yet the government of the country is not- 
withstanding pledged to pay them even as they are. 
They have been issued under the authority of parlia- 
ment, they were given as valid bills, and the holders of 
them have as strong a claim, I will not say on the honour 
only, but on the justice of government for payment, as 
if they were technically correct in all their parts ; they 
are therefore valuable papers at least, whatever they 
may be called. The holders of them received them as 
such, they were issued to them as having the stamp of 

property 




12 CASES IN EASTER TERM 

1804. property up to the value which they import to bear. 

They are therefore, in the true meaning of the word, 
seourities which may be rendered available to any per- 
sons having the legal right to them. Nor are they less 
to be deemed effects. The word " effects*' is a yery 
large and general term, and is confined to no particular 
description of property, either in specie or value ; it 
was therefore probably inserted in the act studiously* 
when the Legislature were placing a special guard 
round the Bank. Be they effects or securities, or both, 
they import value on the face of them^ It should be 
observed too, that the offence of embezzling them is 
not made larceny, where some value must attach on 
the thing taken ; but it is created a felony, which induces 
no necessity for any value being ascertained, but the 
bills themselves are such a species of securities or effects 
as no man would hesitate to give the value for which 
they import to bear. If a bankrupt were in possession 
of them they are such effects as he would be bound to 
deliver up to his creditors; and if an insolvent debtor 
were to retain them as not being effects, without in- 
serting them in his schedule, the common sense of 
mankind would revolt at the idea. An executor who 
found such bills in the possession of his testator would 
be bound to pay the tax upon them^ as making part of 
the personal estate coming to his hands, and he would 
be liable to a devastavit if he destroyed them. In short, 
many cases might be put to prove them effects. But 
it was argued, that if the word " effects" was to be so 
largely construed, without any restriction, that would 
lead to the absurdity of descending to things so trifling 
as it would be perfectly ridiculous to state, such as the 
stumps of a few old pens, or *a piece of blotting paper 
in the office. But the Judges have not found them- 
selves driven to that extreme length. Their judgment 
only determines that the words of the act necessarily 
extend to such securities or ^effects as are entrusted to 

their 
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their officers or servants, and that the bills in question 
fall under that description. Their only technical defect, 
therefore, being of such a nature as government would 
if necessary, be bound instantly to con'ect and rectify^ 
and the bills in question being the fair property of the 
Bank, who had purchased them botiajide for a valuable 
consideration, the majority of the Judges are of opinion 
that they are effects or securities falling within the true 
construction of the 15 Geo. 2., and that their embezzle- 
ment by the prisoner under the circumstances of this 
case, being an officer and servant of the Bank, subjects 
the prisoner in point of* law to conviction upon the in- 
dictment of which he was found guilty* 



1804. 

The Kino 

V. 

Ablbtt. 



WOODMESTON V. ScOTT. 



April SO. 



THIS was an application to discharge the Defendant Defendant, having 
upon a common appearance, under the foUowins: ^^^ * **®°^» *®"" 

__ J^\ ..,/>, 1 clitioned for the paj- 

circumstances. The Defendant m 1791 was arrested mentor a ram of 
for 3035/. due upon a bond, dated the 1st of AprU 1776, ««»•!• if a eentenoe 

,..!«% it 1 n of a Vioe-Admiralty 

conditioned for the payment of the sum of money conrt ihonid be af, 
therein mentioned> in case the sentence of the Vice- *™«d «» "PP*^ ; 
Admiralty Court of Antigua, on the appeal 6( one S. M. - been*dUmii»ed" 
should be affirmed ; the appeal was dismissed for want for want of prow- 
of prosecution, whereupon the above arrest took place, ^^^^' ^'^"^* 
and bail above were put in and perfected ; in the same hoiden to bail : the 
year the appeal of S. M. was upon petition restored, ■??«■* being leito- 
and in consequence thereof the proceedings in the for- ^^ iction'waa ras- 
mer action were suspended, the Plaintiff never declared ponded and the baU 
and the bail were discharged ; S. Af. not having pro- f**®"*^^ » *^* ^- 

^ ' . . '°S *g*>n diimisaed, 

ceded in his appeal so restored, the same was dismissed a new notion on the 
in March last, upon which the Defendant was again ^"^ ''•• ^' 

.... menoed, and the 

arrested and hoiden to bail in this action ; the Defend- 'Defendant 



ant became a bankrupt and obtained his certificate in *gM» anwtnd and 

hoiden to bail* 

the year 1795. ' From tw. f^xmd 

anreit, the Defendant 
applied to be ditcharged ; but the Coort rejected the appIioatioB. 

Shepherd, 
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Shepherd, Serjt. in support of the rule, contended 
that the second arrest was in fact for the same cause 
of action as the firsts and that as the Plaintiff had 
commenced his first action too soon he ought to suffer 
for such his conduct. He referred to Taylor v. Waste- 
nes8, 2 Sir. 1218. and Turner v. Schomberg, ibid. 1233. 
and Inday v. Elkfsen, 4 East, 309. 



Marshall, Serjt. contra, obseiTed that the first action 
was not improperly commenced, as had been supposed, 
the appeal having been dismissed at the time when 
that action was commenced, and that it was the con- 
duct of the Defendant himself, in reviving the appeal, 
that rendered the second action necessary. 



Ma^SA, 



Sir James Mansfield Ch. J. There seems to me 
to be no ground for this application. The first action 
was not brought too soon; for at the time of its com- 
mencement there was a good cause of action. That 
being so, the appeal was revived by an order of coun- 
cil^ and of course the action could not be proceeded in : 
after this the appeal was again dismissed^ and the 
plaintiff was again enabled to commence an action. 
Why should he not be entitled to bring this action 
with all the advantages that he possessed before ; one 
of which is the power of holding the defendant to bail ? 

Heath and Rooke Js. concurring. 

Rule discharged. 



WiLLES and Others v. Glover. 



AeiMD <(B a poliej ^ I ^HIS was an action on a policy of insurance on a 
j'ljI^jjiTjciiirfoii cargo of goods on board the ship Wolfgarth from 

effected bj Um oonsigneei on the ISth December, witiiont oommiimoating a letter received bj them 
the lUy beAnv, bat dalad the SOth Ncmatber, informing them that the captain would aaii the next 
day, and dkoetiDg llMm, if he should not be arriTed, to effect the insurance as low as possible ', 
held a material oooeealment, thongh the ship did not in fact sail until the 24th Deeemler. (a) ' 

(a) And see Bridges t. Hmnier, IM,^S,1$, 

Berderygge 
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Berderygge to London. At the trial before Lord Alvan- 
ley Ch. J. at the Gtdldhall sittings after last Hilary 
term^ it appeared that the shippers on the 30th of No- 
vember, 1802, wrote to the Plaintiffs, who were the con- 
signees, in these words : '' I think the captain will sail 
to-morrow ; but should he not be arrived in your port, 
you will be so kind as to make the insurance as low as 
you possibly can for my account." This letter haying 
been received by the Plaintiffs on the 13 th of December, 
they effected a policy on the next day, without com- 
municating the letter to the underwritei's. It was also 
proved that it was not the custom for ships to sail from 
Berderygge to London without a fair wind; that the 
voyage was often performed in four or five days, and 
when the weather was not very favourable^ in about 
ten days. The ship Wolf garth did not in fact sail till 
the 24th of Dectmber. The jury found a verdict for 
the Plaintiffs. 

On a former day Shepherd Serjt. having obtained a 
rule fttst for a new trial. 



180J. 

WiLLBS 

aadOtlMn 

V. 

Glovbk. 



Bayley Serjt. now shewed cause, and contended that 
as the ship did not sail until ten days after the policy 
vms effected, the risk was in no respect varied by the 
concealment of the letter ; that unless the circumstance 
concealed would vary the amount of the premium, the 
concealment will not vitiate the policy ; that the ex- 
pectation of the shipper in this case, which was not 
reaUzed by the sailing of the ship at the expected time 
was not material, and therefore need not be communi- 
cated to the underwriters. He observed that this case 
difiered essentially from those of Da Costa v. Scanderet, 
2 P. Wms. 170. Seaman v. Formereau, 2 Str. 1183. 
Hodgson, V. Bkhardson, 1 Bl. 463. and Ratcliffe v. Shod- 
bred. Paries Lmir. 181. ; in all which cases the circum- 
stances concealed would have materially varied the 
premium, had they been disclosed to the underwriters. 

Sir 
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Sir James Mansfield Ch. J. (stopping ShepheM 
and BeU Serjts. in support of the rule) I have great 
difficulty in conceiving how the omission to communi- 
cate the letter in question to the underwriters can be 
deemed immaterial. When the shipper says that he 
expects the captain to sail to-morrow, it imports that 
he who writes knows the ship to be in such a condition 
as to give a Just expectation of her sailing at that time ; 
he then deAres the consignee, in case the ship should 
not have arrived, to effect the insurance as low as pos- 
sible. By this he seems to have supposed that the 
ship might arrive before the letter, and that if it did 
not a high premium would be exacted. Was not this 
letter therefore material to be communicated to the 
underwriters, in order that they might have an oppor- 
tunity of exercising their judgment in settling the 
premium ? Had it not been for the opinion of the jury, 
I should not have entertained the least doubt upon the 
subject. But though great respect is due to their opi- 
nion, still I think their judgment has been too hastily 
formed, and that the case ought to be re-considered. 



Heath and Rooke Js. concurring. 



Rule absolute {a). 



(a) The caoie was tried a|^, tnd a Terdiot foand for the I>efeiKUiit. 



IToy 5th. 



Strong v. Natally. 



Aotimi on a poiioj r | ^HIS was an action on a policy of insurance on a 
ZS^JiJ^u!!^ ^ ^^g^ ^^ fi«h fr^°^ ^^^^'^ ^^ -^'^^ The poUcy 

charged and lafdj landed ;" on the arrival of the ship the goods uuored were pat on board a lighter 
hired m the nanal waj, and brought to the Plaintiflfa wharf in the ercning, bnt not landed, on 
aoconnt of the rongh weather ; the Plaintiff then undertook to tee to the landing himself, bnt la the 
Bight the lighter was bj an oaaToidable aocideDt, sonk, and the goods lost: held that the wider- 
writeri were disoharged. 

was 
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was in the usual form ''until the cargo should be dis- 1804. 

charged and safely landed." The cause was tried be- ^-^-^ 

... Strong 

fore Lord Alvanley Ch. J. at the Guildhall sittings after v« 

last Hilary term, when the jury found a verdict for the 
Defendant under the following circumstances. On the 
arrival of the ship the goods insured were put on board 
a lighter hired in the usual way » and brought to a wharf 
belonging to the Plaintiff in the afternoon, but in con- 
sequence of the roughness of the weather could not be 
landed that evening. The lighterman, finding that he 
could not land the goods, asked the Plaintiff whether 
he should stay to see the cargo landed. The Plaintiff 
said that he need not do so, for that he (the Plaintiff) 
would look to the landing himself. Accordingly the 
lighterman left the cargo alongside the wharf. In the 
course of the night the lighter was sunk, without any 
neglect being imputable to any one ; and a watchman in 
the employment of the plaintiff, having discovered the 
circumstance, immediately gave an alarm. 

A rule having been obtained on a former day, calling 
on the Defendant to shew cause why the verdict should 
not be set aside and a new trial had. 

Shepherd Serjt. now shewed cause, and insisted that 
the liability of the Defendant was put an end to by the 
conduct of the Plaintiff in taking the goods under his 
own care : that if such a delivery were not sufficient to 
discharge the underwriters, nothing short of the goods 
being actually Wareboused would relieve them from 
their undertaking. He admitted the authority of Hurry 
v. The Royal Exchange Assurance Company, 2 Bos* 4r -P*^* 
430., but insisted that this case was distinguishable 
from that, since there the only question was. Whether 
the insurer was liable for the risk attending the carriage 
of the goods from ship to shore in a public lighter; 
whereas here, admitting the underwriter to be subject 
to such liability, the goods were received by the Plain- 

VOL.LN.S. C tiff ^ 
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1 804. tiff into his own custody, insomuch that the lighterman 

^*^^^^^ was presented by him from takinor that care of them 

o. which he would otherwise have done. 

Natally. 

Best Seijt. contra, observed that the only question 
was. Whether the voyage was at an end ; for if not, the 
loss had happened by one of the perils insured against; 
that in Hurry y. The Royal Exchange Assurance Comr 
pamf, the authority of Sparrow v. Carruthers, 2 Str. 1236. 
had been considerably shaken, in which latter case it 
had been holden that a party by taking goods into his 
own lighter discharged the underwriters ; that the con- 
duct of the Plaintiff in this case could not amount to 
more than making the lighter his own ; that it was of 
no consequence whether the goods during the night 
remained in the custody of the lighterman or of the 
Plaintiff, since neither of them could have prevented 
the accident which happened ; that the goods therefore 
being lost in the course of their conveyance from the 
ship to the shore, the underwriter, according to the 
authority of Hurry v. The Royal Exchange Assurance 
Company, was liable to answer for the loss. 

Sir James Mansfield Ch. J.^ This case depends 
upon a very short point ; namely, whether the owner 
of the Krargo, under the particular circumstances of this 
case, did not take the cargo into his own care and pos- 
session? It seems to me that he did. The goods 
were brought in the lighter to the Plaintiff's wharf, and 
if nothing had happened to relieve the lighterman irom 
thart duty, he would have been bound to set some per* 
son to watch over the goods until they should be landed. 
But the owner of the goods in this case dispensed with 
the obligation of the lighterman to take charge of them 
during the night, and took them into his own custody ; 
and while they were in his custody they were lost. 
Can it be dontended then that, by such conduct the 

Plaintiff 
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Plaintiff did not discharge the lighterman ? If he did 1 804. 

discharge the lighterman he placed himself in the same s^^*^^ 

situation as if the goods had been actually landed and . «• 

Natally 
delivered. It is argued that it does not appear that any 

care would have prevented the accident which hap- 
pened ; as to which I will only observe that neither 
does it appear that the accident might not have been 
prevented by extraordinary diligence. It appears to 
me that this case is not distinguishable from that of 
of Sparrow v. CamUhers. There the owner of the goods 
chose to employ his own private lighter to land them, 
and by that act he was holden to have discharged the 
underwriter. The Plaintiff in this case chose to take 
the goods into his own possession before they were 
landed, and having so done he might have kept them 
in the lighter for a week ; for he had as much control 
over them, as if they had been in his custody for that 
period. I think the verdict therefore perfectly right. 

Heath J. I am of the same opinion. The Plain- 
tiff in this case relies on the words in the policy " until 
they are safely landed." But every party may renounce 
so much of a contract as is for his own benefit. Now in 
this case the Plaintiff, by his conduct, has renounced all 
the benefit which would have accrued to him from the 
words of the policy on which he relies. It matters not 
how the loss happened after the Plaintiff had released 
the underwriters from that provision in the policy under 
which they would otherwise have been liable. 

RooKE J. I am of the same opinion, and I should 
not add any thing to what has already been observed by 
my Lord Chief Justice and my brother, with whom I 
entirely agree, if it had not been supposed by Mr. Park, 
in the last edition of his book, p. 22., that this Court, 
in the case of Hurry v. The Royal Exchange Assurance 
Compaiy, had denied the authority of Sparrow v. Car- 

C 2 rutlierSf 
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Natally. 
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ruthen ; whereas we certainly did not intend to shake 
the authority of that case, but only to decide the case 
then before the Court upon its own circumstances. 

Rule discharged. 



Uikkr a plem of the 
sUtate of UmiUtioDf, 
the Pltintiff gare in 
OTideiice a letter of 
the Defendant'i in 
■Biwer to an applioa- 
tioB lor payment of 
hit debt, in which the 
latter referred the 
Flai^ifftohiiaolioi- 
ton , bj wboee opinion 
he ihoold be govern- 
ed, adding, ** thej are 
in poaseHion of my 
determination and 
abilitj/' and alio a 
oonTemation with the 
Defendant'i solioiton, 
in whioh thej atated, 
thfit if the Plaintiff 
had any letter which 
wonld bind the De- 
fendant, the debt 
would be paid, if it 
amonnted to 1001. ; 
thia being left to 
the jorj, a rerdiot 
was foond for the 
Plaintiff; bat the 
Court inclining to 
think it did not 
take the case out of 
the statute, granted 
a new trial, (a) 



BlCKN£LL V. KePPEL. 

THIS was an action for goods sold and delivered to 
the amount of 70/. to which the Defendant pleaded 
the general issue and the statute of limitations. At the 
trial before Lord Ahxtnley Ch. J. at the sittings after 
last Hilary term, it appeared that the debt had been 
contracted above six years before the commencement 
of the action ; that the Defendant having been applied 
to for payment of the debt by a letter from the Plain- 
tiff, dated the 23d o( July 1803, wrote to the Plaintiff 
on the 26th of the same month, in the following terms: 
" I have received your letter of the 23d, and must refer 
you to Messrs. C. my solicitors, whose opinion always 
governs me. I recommend you to call on them, as it 
will save you the trouble of a journey to W, They are in 
possession of my determination and ability." In conse- 
quence of this letter, a person on behalf of the Plaintiff 
having called on Messrs. C. and stated that he came on 
account of the Defendant's bill, was informed by them 
that the Defendant was out of town, but that if the 
Plaintiff had any letter which would bind the Defend- 
ant, the debt would be paid if it amounted to 100/. 
Lord Alvanley considered himself bound by the case of 
Lloyd V. Maund, 2 T. jB. 760. to leave it to the jury, to 
decide whether the above letter, coupled with the sub- 
sequent conversation at Messrs. C, amounted to an 



(a) And see Bryan v. Horseman, 4 East. 599. Craig ▼. Cox, Holt. Ni. Pri. 
8S0. Leaptr v. Tatton, 16 East. 420. Coltman ▼. Marsh, S Taont. S80. 
Hellings t. Shaw, 7 Taont. 608. 

acknow- 
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acknowledgment of a debt. The jury found a verdict 1804. 

for the Plaintiff. ^"^v*^^ 

BiCKNELL 

A rule nisi for a new trial having been obtained on a _ o. 

former day, 

Cockell Serjt. shewed cause, and insisted, that upon 
the authority of Uoyd v. Maund, Lord Alvanley did 
right in leaving to the jury the letter of the Plaintiff, 
and desiring them to put their own construction upon 
it. He observed that the letter was of itself ambiguous, 
and was lit therefore to be submitted, together with all 
the other circumstances of the case, to the jury, and 
that their conclusion ought not now to be disturbed. 

Shepherd Serjt. conird, urged that the conversation 
with Messrs. C. only amounted to a promise that the 
Defendant should pay the debt if the Plaintiff had any 
letter which would bind him ; but that the letter written 
by the Defendant contained no expression which could 
have that effect. 

Sir James Mansfield Ch. J. The letter written by 
the Defendant in the case of Uoyd v. Mound is very 
different from that written by the Defendant in this 
case. The turn of the letter in that case was, that it 
was unjust that the Plaintiff should do any thing to 
injure the Defendant, and that rather than pay any 
costs beyond those of defending the action the Defend- 
ant would go to gaol. But how could the Plaintiff 
send the Defendant to gaol, unleds some debt was due? 
In the present case, although the term " ability*' may 
seem to import that the Defendant owed something 
that he could not pay, yet I do not think there is suf-* 
ficient in that expression unexplained to take the case 
out of the statute. When the case is tried again, the 
Plaintiff may examine Messrs. C. as to the Defendant's 

C 3 ability 
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ability, and as to any detennination be bad commnni- 
cated to them respecting payment of tbe demand. 

Heath and Rookb Js. concurring. 



Rule absolute. 



May 6th. 

ThbCovrtwiH 
■ot tllow an atUir- 
■fly't lien upon the 
«ottt to prorent a 
Mt offinoofti 
bHwieen the partiet 
to a rait. 



Emdin V. Darley. 

THIS was an application to the Court ta allow tbe 
costs of this action (in which the Plaintiff had 
been nonsuited), when taxed, to be set-off against cer- 
tain costs due from the Defendant to the Plaintiff, 
incurred by the former removing an indictment prefer- 
red against himself by the latter, from the Sussex quarter 
sessions into the King's Bench, and on which indict- 
ment the Defendant had been convicted. . 



Best Serjt. shewed cause, and insisted, that the Court 
would not take away from the Defendant's attorney the 
only security he had for the payment of his costs in 
the action, which would be the consequence of such a 
set-off being allowed. 

But the Court observed, that the attorney's lien could 
not be allowed to interfere with the equitable arrange- 
ment of costs between the parties to the suit, and that 
as the attorney acts upon the credit of his client and 
has his personal security for payment of his costs, 
this Court always allows applications of this kind, (a) 

Rule absolute. 



(a) Yid. JE(«/I t. Oijf, 9 Bot. ^ Putt. SS. and the eaMi then eitad. 
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1804. 

SeLLA1( V. M'VlCAR, ^^.-^ 

MayTih. 

THIS was an action brought to recover the amount PoHoj on freigirt 
of the Defendant's subscription on a policy of in- '^'^"•^ '^ ^^'- *»" 

^ "^ ft TOjage at and 

surance^ dated the 27 April 1802, on a voyage " at and from Demerara, 
from Demetara, Berlnce, and the Windward and Leeward ^^^* •^ ^« 
Islands to London/* and by the policy the insurance was ^oard Istands to ixJ- 
declared to be on freight valued at 600/. The Defend- *"• **»• »'"P '»•"»« 
ant subscribed the policy for 2000/. at a premium of I^iI^CaTeiitCT. 

355. per cent. ed into bj the master 

The declaration stated a loss by a peril of the sea T^ •»»«"• there. 

1 T\ rrH for a freight from 

while the vessel was at Demerara. There was also a BerkUt to Lamdom, 
count in the declaration for money had and received. *^® ^^"^ to be pat 
The Defendant pleaded non assumpsit, and paid 3/. 10«. ^^ ^^ .^p ^ ^ 
into Court on the count for money had and received. * <»»^ «' hnskM and 
The cause came on to be tried before Lord Alvanley, at ^^^ ^ jaTwcTwid 
the sittings at GuUdluill after last Trinity term, when deiwer tiiem there ; 
the jury found a verdict for the plaintiff on the count ^^^^J^f^J^ 
upon the policy for 200/. subject to the opinion of the with the brioki and 
court upon the following case. P'*"^" ^ ^***^: •^^ 

met with an accident. 

The Plaintiff was owner of the sh^> La Fratemite, ud in oonaeqneBce 
mentioned in the policy at the time of the loss and the '^^^ «meA her 

T 1 t o Tt t t nr\rk i t • freight ; held that it 

insurance. In the month of Jtebruary 1802, the ship ^„ ^^ ^ i^^ ^j^^n 

then being at Demerara, (where she had discharged a the policy, (a) 

cargo of slaves,) directly after the delivery of that cargo, 

Walter Scott, the master, entered into an agreement with 

the house of Martins and Co. for a freight for the said 

ship from Berbice to London, for a cargo to be put on 

board at Berbice, to be carried from Berbice to London. 

And it was at the same time agreed that she should 

take in a cargo of bricks and planks to be carried from 

Demerara to Berbice, and the whole of such cargo of 

bricks and planks was to be delivered at Berbice. No 

charter-party or any written agreement was entered 

into for the freight from Demerara to Berbice, but the 

(a) • And tee TrmcoH t. Chritlk, 8 £. 4* A SM. 

C 4 usual 
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1804. usual and customary freight from Demerara to Berbice 

was to be paid ; nor was any charter-party or any writ- 
ten contract entered into for such freight of the cargo 
from Berbice to London, but the usual and customary 
freight from Berbice to London was to be paid. The 
agreement at Demerara for so loading the ship was not 
a distinct or different agreement from Demerara to 
Berbice, and from Berbice to London, but was one entire 
agreement entered into at one and the same time. The 
ship took in the cargo to be carried from Demerara to 
Berbice, and afterwards broke ground for the purpose 
of proceeding from thence to Berbice, but after she had 
80 broken ground, and whilst she continued at Deme- 
rara, by. a peril of the sea she ran foul of another ship 
there, called the Jupiter, and received such damages 
that she was condemned and sold, and the cargo she 
had on board for Berbice was taken out of her and no 
freight was ever earned. Berbice lies entirely out of 
the usual track and course of a voyage from Demerara 
to London, 

The question for the opinion of the court was. Whe- 
ther the Plaintiff was entitled to recover? If the Court 
should be of opinion that he was entitled to recover, 
then the present verdict to stand ; if otherwise, the 
verdict to be entered for the defendant. 

Lens Serjt. for the Plaintiff, contended, that as the 
agreement under which the ship sailed was stated in 
the case to be one entire agreement, as soon as the ship 
broke ground at Demerara she began to earn freight 
according to the terms of that agi*eement, and conse- 
quently the policy attached ; that although the agree- 
ment had two distinct objects in view, viz. that the ship 
should take a cargo from Demerara to Berbice, and 
another from Berbice to London, the latter of which had 
wholly failed; yet as the former had commenced, there 

was 
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was an inception of the risk described in the policy, 
and that according to the tenns of the policy the voyage 
insured might be considered as a voyage from Demerara 
to London, with liberty to take in a cargo at Berbice. 
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But the Court (stopping Best Seijt. who was to have 
argued i contri) said. If it had been in the course of the 
trade for a ship to take in part of her cargo at Demerara 
and part of her cargo at Berbice, the case would have 
stood upon a very different ground. But here the first 
voyage from Demerara to Berbice had nothing to do with 
the voyage insured. The voyage insured was from De- 
merara to London, or from Berbice to London, or from any 
of the Windward or Leeward Islands, acc(»rding to the 
place from which the ship might happen to sail on her 
voyage to London. Now in this case such vograge never 
commenced ; the case itself excludes any inception of 
the voyage. The ship took in a cargo at Demerara to 
be carried to Berbice, and there expected to get the 
cargo which she was to carry to London, 

Verdict to be entered for the Defendant. 



Blaker and Another v. Anscombe* 



Ma^9ih. 



TROVER for some trees. At the trial before Heath Ceruin ludi, to- 
J. at the Lent assizes for Sussex, it appeared that i[««J»«'^i^«»«wood., 

^^ &o. were oooTejed 

by lease and release dated the 20th and 21st of AprU, under a marriage set- 
made after the marriage of John Walder and Sarah his ^^^[ to -i. a»d b. 

^ . ™«>r haira and as- 

wife, in pursuance of mamage articles, certain premises gigns, during the life 

of i9. IT. in trost, to 
pay the rants and profits as the said S, W. shoold appoint, daring her life, and after her decease, to 
the use of soeh child or children of the marriage, and in such shares as the said S, W» should ap- 
point ; and for want of appobtment, to the nse of the children eqnallj* &c. and the heirs of their 
bodies, with cross-remainders ; and in default of such issue, to the use of the right heirs of S, W, 
for ever. , Held that A, and B. could not maintain trorer against the Defendant, a stranger, for 
certain trees, which had been cut down bj order of the husband of S, W, and carried awaj bj 
the ]>efettd«Bt. 

therein 
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1804. 

Blakbe 
and Another 

«• 
Anscombe. 



therein mentioned, together with all woods, underwoods, 
and timber trees, were conyeyed to one Thomas Tourk, 
his heirs and assigns, to the intent that he should be 
tenant to the pradpe for suffering a common recovery, 
the uses of which, when suffered, were declared to be to 
Wm. Blaker and Walter Hvbome (the Plaintiffs), their 
heirs and assigns, for and during the natural life of the 
said Sarah Walder, in trust, to pay the rents and profits 
in such manner as the said Sarah, notwithstanding her 
coverture, should appoint ; and from and immediately 
after the decease of the said Sarah Walder to the use of 
such child or children of the marriage, and in such shares 
. as the said iSoroAshould appoint; and for want of appoint- 
ment to the use of the childresn, equally between them as 
tenants in common, and the heirs of their respective bo- 
dies, with oross-remainders ; and in default of such issue 
to the use of the right heirs of Sarah Walder for ever : 
that a recovery was suffered in pursuance of the settle- 
ment : that the trees which were the subject of the ac- 
tion, were cut down upon the premises mentioned in the 
settlement by order of John Walder, and taken away by 
the Defendant : that the trees were demanded by the 
Plaintiffs, and the Defendant refused to deliver them up. 
It was objected on the part of the Defendant, that the 
Plaintiffs under the settlement had only an estate pur 
outer vie ; that the trees when standing were part of the 
inheritance, and when felled belonged to the owner of 
the inheritance, for which the case of Beuncke v. Whitfield, 
3 P. Wms. 267. was cited, and that the Plaintiffs there- 
fore were not entitled to maintain the action. A verdict 
however was found for the Plaintiffs, with liberty to the 
Defendant to move that a nonsuit should be entered. 

Accordingly a mle ittti having been obtained for that 
purpose on a former day. 



Best Serjt. now shewed cause, and contended, that 
although, by the general rule of law, the owner of the 

inheritance 
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inheritance is entitled to timber felled upon the land, 
yet that the trustees in this case had such a special 
property in the trees as entitled them to maintain their 
action again a wrong doer. 

Sir James MANSFiELoCh. J.(stopping.Bay&ry Serjt.) 
How can it be made out that the tnistees in this case 
had any greater estate than during the life of the tenant 
for life ? If they had no greater estate they cannot pos- 
sibly maintain this action. Had the limitation been to 
the trustees and their heirs, to the use of them and their 
heirs, the case might have been very different. It is 
true that the trustees had a special property in the 
trees while standing, but that property ceased when 
they were cut down. 
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Blaker 
tod Another 

V. 

Amscohbb. 



Heath J.- It occurred to me at the trial that the 
estate of the trustees might possibly be considered as 
commensurate with the different limitations in the set- 
tlement; but I am now satisfied that the estate limited 
to them was only fwr outer vie^ and consequently that 
this action cannot be maintained. There is a distinc- 
tion between limitations by settlement and limitations 
by will ; in the latter case they are construed according 
to the intention of the testator, and then the trustees, 
under a limitation of this sort, might be considered as 
haying an estate commensurate with the subsequent 
limitations ; but that mode of construction cannot be 
applied to a limitation by settlement. 

RooKB J. concurring. 



Rule absolute. 
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^"f ""■• Grundy t?. Mell. 

If to.r.joi»d«r««^ npHIS was an action for goods sold and delivered. 

cladJBg with a Tend- ■ ^ 

cation, the Plaintiff J^ ' Plea 910/1 osmmpsit, as to all but 15/. and as to the 
add tile nmuut and jj; ^ tender before the commencement of the suit. The 

take tiie record down , . . i . i . i 

to trial, and tiie De- replication joined issue on the nm asmmpsU, and as to 
fendant obtain % rer- the plea of tender Set forth a writ sued out before the 
not grant a new trial, ^^J^der, Concluding with the usual verification. The 
bat will amend tiie Defendantinhisrejoinderalleged^that he did before the 
"^ ' ^"^ suing out of any writ at the suit of the Plaintiff tender 

the said 15/. and concluded, '* And this he is ready to 
verify, wherefore he prays judgment if the said Plaintiff 
ought to have or maintain his aforesaid action to recover 
any damages by reason of the non-payment of the said 
15/. parcel as aforesaid, against him, &c." To this was 
added a similiter, " And the said Plaintiff doth the like." 
The record then went on : " Therefore as well to try this 
issue as the said other issue above joined between the 
parties aforesaid, the sheriff is commanded," &c. 

This cause was tried at the last Nottinghamshire Lent 
assizes, when a verdict was found for the Defendant, 
both on the non assumpsit and the plea of tender. 

A rule msj was obtained by the Plaintiff early in this 
term, for setting aside this verdict, and granting a new 
trial, on the ground that there was no issue joined as to 
the tender, the i*ejoinder having concluded to the court 
instead of the country ; and at the same time another 
rule md for amending was obtained by the Defendant. 

FoiigAonSerjt. now shewed cause against the first rule, 
and supported the last, contending that the mistake was 
a mere informality, and cured by the statute of jeofails, 

(a)And»ee£raae««T.il6ra»«M,2Taiint.81. CooktY, Biirlf,6Taant.l64. 

the 
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the distinction being that where an immaterial issue is 
joined, the Court must award a repleader ; but where the 
issue is only informally joined it is cured by the statute. 
He referred to the case of Bennet ▼. Holbeck, 2 Sound* 
317. and the notes thereon in the edition by Mr. Serjt. 
Williams^ where all the cases on the subject are collect- 
ed ; and observed that in Sayer v. Pocock, Cowp, 407. 
where a similiter was allowed to be added after Yerdict, 
one of the reasons given was, that the Court only made 
that right which the Defendant understood to be so, by 
going down to trial. 



1804. 




Bayky Serjt. conird, insisted that neither party in tibis 
case had put himself upon the country as to the plea of 
tender, and that it would be impossible to indict for per- 
jury any of the witnesses who gave evidence on this trial. 
He observed, that the Court by amending might enable 
the party to try the question again, but that they could 
not by the amendment remove the objection that none 
of the witnesses could be indicted for perjury. He added 
that in Sayer v. Pocock, one of the parties had put him- 
self upon the country, which neither of them had here 
done. 

But 7%e Court were of opinion that they were war- 
ranted by the case of 5ayer v. Pocock in amending this 
informality after verdict ; for that the same difficulty re- 
specting the ^dictment of the witnesses for perjury 
existed in that case as in this, since one of the parties 
there had not put himself upon the country. 



Per curiam. 



Rule for a new trial discharged. 
Rule for the amendment absolute. 
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May 11th. Chamberlain v. Pobteb. 

A promiiMry nott rTT^HIS was an action on a promissory note for 20/. 
S7^.s.Tise. ^ drawn in the year 1794. The cause was tried 
upon a receipt stunp before Grosc J. at the last assizes for Cambri^, when 
it*^«^iu^''U'f * verdict was found for the Plaintiff notwithstanding 
promissory note, if not an objection taken to the note on account of the stamp, 
sTsikUe inlaw. which was a sixpenny receipt stamp, instead of a note 

stamp of the same value. 

On a former day a iiile vdsi was obtained for setting 

aside the veniict, and having*a new trial. 

SeUon Serjt. now shewed cause. The objection in 
this case is not that the note had not a stamp of a proper 
value, but that it has not the peculiar stamp appro- 
priated to promissory notes. At the time this note was 
given, the 31 Geo. 3. c. 25. was the only statute regulat- 
ing the stamp duty on promissory notes. From that act 
it clearly appears that the Legislature did not intend to 
make any particular stamp necessary to a promissory 
note, but only contemplated a duty ad valorem being paid 
on notes. The terms used in the act are, that upon every 
promissory note above 5/. and not exceeding 30/. " shall 
be charged a stamp duty of sixpence/' Indeed the 
meaning p( the Legislature is explained by the sixth 
section, in which it is provided that if any promissory 
note, contrary to the true intent of the act, shall be 
stamped or marked with a stamp or mark of a lower de- 
nomination or value than by the act is directed, the 
drawer shall be answerable to the crown for the duty. 
It is true that in Manning y. lAvie, Bayley on Bilk,p. 20. 
note {c) ; and in Robinson v. Drybrough, 6 T.R. 317. 
where the stamps upon the instruments were composed 
of duties laid on by different statutes, a stamp ad valorem 
was held insufficient ; but in the latter case there is a 

reference 
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refbrence to a case of Legge v. Tyte, JB. 30 Geo, 3. B.R. 
where a contrary doctrine was laid down, and in Acheson 
y. Sharbmd, 1 Esp. N.P. Cos. 292. Lord X^ityon admitted 
a promissory note in evidence, written upon a sixpenny 
receipt stamp, sixpence being the amount of the duty 
upon the note, and that duty not being compounded of 
several sums, but laid on by the same statute. 



1804. 



Chamberlain 

POETBR. 



Praed Serjt. in support of the rule. The 22 Geo. .3* 
c. 33. which was the first act imposing a duty on pro- 
missory notes, does not impose any duty on receipts, and 
the second section of that act enacts that the commis- 
sioners for the better levying the duties shall use and 
provide such stamps to denote the said several duties as 
shall be requisite in that behalf. When the commis- 
sioners therefore have provided a particular stamp for a 
particular instrument, it becomes the same thing under 
the above enactment, as if the Legislature had expressly 
directed a peculiar stamp as applicable to that particular 
instrument only. In the 27 Geo. 3. c. 13. s. 41 . the Le- 
gislature recites, that the duties on vellum, parchment, 
and paper are applicable to various purposes, and the 
coomiissioners are directed to keejp separate accounts of 
the monies arising therefirom, and to provide distinct dies 
or stamps to denote each duty ; and then, to prevent the 
multiplication of stamps, empowers the commissioners 
to cause one new stamp, die, or mark to be provided to 
denote each rate of duty upon each piece of vellum, 
paper, or parchment. No stamp therefore can be deemed 
the stamp which the Legislature has directed, unless it 
be the stamp which the commissioners have required. 
Indeed the 23 Geo.3.c.49. which repealed the 22 Geo. 3. 
c. 33. has a similar provision, requiring the commis- 
sioners to provide such stamps as they shall deem ne- 
cessary ; and to keep separate accounts. The 31 Geo.3. 
c. 26. preserves the distinction between the stamps 

upon 
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upon receipts and promissory notes, as well as the 
3d Geo.3.c.55. and the 37 Geo.3.c.90. Indeed while the 
Legislature keep distinct the accounts of monies received 
from the different stamp duties, the several stamps can- 
not be blended, nor will the mere value of the stamp 
give validity to the instrument, unless it be also the 
proper kind of stamp. The intention of the Legislatili*e 
upon this point may be collected from the preamble of 
' the 37 Geo. 3. c. 136. which recites that deeds and other 
instruments cannot be given in evidence, nor are in 
any manner available, unless stamped with the proper 
stamps, provided for such purpose ; and that from the 
variety of stamps provided for different purposes mis- 
takes have arisen and may aorain arise in the use of such 
stamps, for want of knowing the proper denominatiou or 
value required in particular cases ; and the 5th section 
provides that a bill of exchange or promissory note, 
drawn upon a stamp of an improper denomination, but 
of equal or superior value, may be stamped by the com- 
missioners on payment of the duty and a penalty. In 
Manning v. Idvie Lord Kenyon refused to allow a note to 
be read, which was on a deed stamp, and in Robinson v. 
Dn/brangh, his Lordship says, it is absolutely necessary 
that the distinction of the several stamps should be pre- 
served in courts of justice as long as that distinction is 
kept up by the Legislature. When therefore he comes 
to revise the opinion given by him in Achesony. Sharland, 
he thinks that a stamp ad valorem is insufficient : and in 
Farr v. Price, 1 East, 65. the Court determined that no 
other than the peculiar stamp appropriated by the law 
to the particular instrument will avail, even and though 
the stamp used be of greater value ; nor is the authority 
of that case shaken by the case of Taylor v. Hague, 
2 East, 414. where the Court held a promissory note upon 
a stamp of a higher value than was required, available 
on the particular ground that the value was composed 

of 
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of three different sums applicable to several funds to 
which the duties on promissory notes are carried. 

Cur. ad. vult. 

On this day the opinion of the Court was delivered by 

Sir James Mansfield Ch. J. The question is; 
Whether a promissory note written on a receipt stamp 
of equal value with that required for a promissory note 
is to be deemed a note available in law ? It is not neces- 
sary to go through all the acts which have been cited, 
since noiie of them carry the matter further than the 
37 G60.3.C.136. That act is a clear legislative declaration 
that it is not sufficient that a certain sum of money be 
paid on the instruments which are the subject of taxa- 
tion, but the stamp used must be of the proper denomi- 
nation. A receipt stamp will not avail if used upon a 
note, nor a note stamp if used upon a receipt. The 
37 Geo.3. c. 136. contemplates the mistakes which might 
arise in the use of stamps, and makes provision for those 
mistakes. It enacts that where any instrument, except 
bills, notes, and drafts, sh^U have been stamped with a 
stamp of a different denomination, but of equal or greater 
value than that required by law, the commissioners, upon 
payment of the duty and a penalty of 5/., may stamp the 
same with the proper stamp. With respect to bills and 
notes, which by 31 Geo. 3. c. 25. were forbidden to be 
stamped after they were made, it provides that bills and 
notes which should be made subsequent to 37 Geo.3. 
c. 136. and stamped with an improper stamp,but of equal 
or greater value than the stamp required, might be 
stamped by the commissioners, on payment of the duty 
and a penalty. But bills and notes given before that act, 
remain in the same situation as if the act had not been 
passed. By the provisions there introduced, the Legis 
lature plainly supposed that all instruments not stamped 
with a stamp of a proper denomination were good for 

Vol. I. N.S. D nothing; 
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1804. nothing; otherwise the provisions would be useless. 

CiiAMDRRLAiw Whcrc au instrument is upon an improper stamp, the 
V. commissioners are authorized to stamp it, upon payment 

PoBTEn. ^f j^ penalty and the duty ; but bills and notes given be- 

fore that act, are excepted from its operation ; and yet 
if this note, which is not stamped with a stamp of the 
proper denomination, and which was drawn before that 
act, be good, it would be in a better situation than those 
bills and notes which the commissioners are authorized 
to stamp under the act, on payment of a penalty and the 
duty. Without therefore going further into the statutes 
or the cases, which all lead to the same conclusion, we 
think that in this case, unfortunate as it is, the note 
cannot avail, and consequently there must be a new trial. 
Had the 31 Geo. 3. c.25. stood alone, there might have 
been strong ground to contend, that a stamp ad wdarem 
would have been sufficient. 

Rule absolute. 



Ar«iyi2th. Dance and Others v. Girdler and Others, 

Executors of Henry Capel. 

Iti'^^-'JlIIlbl: "PJEBT on bond. dated the 5th A^ua 1780,given by 
to them and their mio- -L/ one Jcsse Horwood, together with the Defendant's 
oeMon. ts the gow- testator, to the Plaintiffs, and several other persons since 

Bort of the Sooietj of /• i_ o • 

afiuicUB8» coaditioD- deceased, governors of the Society of Musicians, for the 
cd to seewe /. -».*■ ^qj;^ present year, payable to the said persons and their 

irith them^I^Tuieir succe8sors,asgovemor8of the said Society of Musicians. 
saooeuon,goYenion> The Defendants craved oyer of the bond and condi- 

du^ill^th^'l^i^y ^^^* ^^'^^^ ^^^^^ ^^ ^" ^^^^^ ^^^^ • " Whereas the 
WM iMoipontcd by above boundeu Jesse Honcood was, on the 7th day of 

letters patcat, at which 

tiae /. H^ had doljr acconated for all VMaies collected bj hiai. bat after the iscoqioratioii receired 
BoaeY for which he did aot aocoaat Held that the obligor of the bead was ael liable lor saeh 
detfaalt of /. A. ia aa acUoa oa the boad.(^fl) 



(a) Vida M tUw^t r» Bnum^ t Canapb^dM. ; (;^¥.iSrfrf«l»8TaBat. S06. 2S1. 

August 
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August 1763, by the majority of the members of the said 
Society of Musicians, elected into the office or employ- 
ment of collector of the monies due and to grow due to 
to the said Society : now the condition of the above- 
written obligation is such, that if the said Jesse Horwood 
do in all respects well and truly, justly and faithfully, 
pay to and 'account with the said S. H. 8u^. (the obligees) 
and their successors, governors of the said Society of 
Musicians, for all such sum and sums of money, debts, 
dues, and demands which he shall receive or come to 
his hands or knowledge by virtue of any orders or direc- 
tions from the said S. H, 8cc. (the obligees) or their suc- 
cessors, as governors of the said Society of Musicians^ 
or otherwise, by virtue of his election as aforesaid, then 
the above-written obligation to be void, or else to remain 
in full force.'' 

The Defendants then pleaded, lst,nonesiJiictum: and 
2dly, that the said Jesse Horux}odA\d always, from the 
time of making the said writing obligatory, pay and ac- 
count with the persons named in the bond and their suc- 
cessors, governors of the said Society of Musicians, for 
all sums of money which came to his hands by virtue of 
any orders from them or their successors, as governors 
of the said society, or otherwise, by virtue of his said 
election in the said condition mentioned, according to 
the tenor and effect of the said condition. 

ThePlaintiffs replied, that, after making the bond and 
during the time the said Jesse Horwood continued in the 
said office, to wit, on the 1st of January 1802, and on 
divers other days and times between that day and the 
commencement of the suit, the said Jesse Horwood, by 
virtue of his said election into the said office, received 
divers sums, amounting to 669/. 19^. \\d. and had not 
accounted with the obligees for the same. 

The Defendants rejoined, that Jesse Horwood had paid 
to and accounted with the Plaintiffs, who had survived 
the other obligees, for the said sum of 569/. 19s. lldL in 

D2 the 
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18()4. the replication mentioned to have been received by the 

i^^'^' Raid Jesse Ilartvood, by virtue of his election into the said 

■Dd otb«rf office, and concluded to the country. 

mA otiMrt. The case was tried before Heath J. at the Westminster 

sittings in this term, when it appeared thvit Jesse Hortoood 
having been elected collector to the Society of Musicians 
in 1762, continued in that office till a short time before 
the commencement of the present action ; that the So- 
ciety of Musicians was a voluntary society until the year 
1790, when the members of the society were incorpo- 
rated by letters patent by the name of " the Royal So- 
ciety of Musicians of Great Britain :" that by a regula- 
tion of the society in 1763, it was provided, that the col- 
lector should annually produce a certificate that he had 
duly accounted, signed by five governors, or that there 
should be a new election ; that the said Jesse Horwood^ 
until the year 1803, did annually produce such certifi- 
cate ; that the chairman annually put the question at a 
general meeting. Whether Jesse if oncxxMl should be con- 
tinued collector? To which there was never any oppo- 
aitioQ ; that in the year 1803 Jesse Hcrwaod had received 
the sum stated in the pleadings for which he had not 
accounted, but that he had accounted for every thing 
which had come to his hands before the date of the char- 
ter of incorpoFation. The learned Judge nonsuited the 
Pfaiintiils, on the ground that, as theie was no deficiency 
in the accounts of Jessr Hontood previous to the incor- 
poration of the socielT. the Defendants, as executors of 
his sui«(y« were not liable ; for that the not accounting 
with the s^Teniors of an incorporated society was no 
Kre^ch of the condition to account with the governors of 
the socielT* when not incorponted. But liberty was 
rv«erred to the I>efeiidanls to more to set aside the 
WMas«il* and have a verdict enteivd fiw the Plaintifi. 

Actoidu^ehr a nile mf havuig been obtained on a 
(BmierdaT* 
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Shepherd, Ijens, and Best, Serjts. shewed cause. As a 
question was annually submitted to the members of the 
society whether Jesse Harwood should be continued in 
the office of collector, this proceeding amounted to a new 
election every year, and consequently after the expiration 
of the year in which the bond was given, Jesse Norwood 
could not have received any money by virtue of the elec- 
tion mentioned in the condition of the bond. But inde- 
pendent of this objection, the Defendants are not liable 
for any monies received by him subsequent to the char- 
ter of incorporation. By the charter the original society 
was destroyed. The governors of the incorporated so^ 
ciety, though consisting of the same individuals, are not 
the governors of the original voluntary society, which 
ceased to exist when the corporate society arose. The 
powers, the liabilities, and mode of conducting business 
of a corporate body are very different from those of a 
mere voluntaiy society ; and it is possible that the De- 
fendant's testator, who was willing to become a surety 
for Jesse Horwood as the servant of the one, might not be 
willing to be surety for him as the servant of the other. 
In Lord Arlington v. Merrick, 2 Sound. 411. where a bond 
had been given with a condition that one T. J. should 
fSedthfuUy account during all the time that he should con- 
tinue deputy post-master, and the condition recited that 
T.J. had been appointed deputy post-master for six 
months, it was holden that the surety was not liable for 
the neglect of T. J. to account for monies received after 
the expiration of six months. From which it appears 
that the condition of a bond given by a surety is not 
to be extended by construction. In Wright v. Russel, 
3 Wils. 630. 2 B1.9M. S.C. it was determined that a 
surety who had given a bond with a condition that one 
W. B. during the time he should continue as broad clerk 
to the Plaintiffs, should keep true accompts and pay all 
monies which he should receive belonging to the Plaintiff 
into his hands, was not liable for a default of W. B. after 

D3 the 



1804. 

Danck 
and others 

V. 
GiRDLER 

and Others. 



38 



CASES IN EASTER TERM 



1804. 

Dance 

and Otberi 

If, 

GiRDLBR 

tnd Otbcn. 



the Plaintiff had taken a partner into his house. To the 
same effect is Barker v. Parker, 1 T. R. 287. where the 
executor of the obligee carried on his trade after his 
death, and the person for whom the obligor was surety 
continued in his service. With respect to the case of 
Barclay y. Lucas, 1 T.R. 291. in notis, where the surety 
was holden liable after a new pailner had been taken in, 
it may be observed that the condition of the bond recited . 
that the obligees had agreed to take P.J. into their ser- 
vice as a clerk in their shop and counting-house, and 
Lord Mansfield expressly put the case upon th'e ground 
of the bond having been given as a security to the house. 
The late case of Strange v. Lee, 3 East, 484. is a strong 
authority for the Defendants. There the bond was con- 
ditioned for payment by one B. B. of all sums of money 
in which he should be indebted to the obligees for money 
advanced at'their banking-house, and it was determined 
that the surety was not liable for money advanced at the 
banking-house, after one of the obligees had ceased to 
be a partner. 



Marshall and Bayley Serjts. in support of the rule. 
With respect to the annual re-election of Hortoood, the 
regulation of 1763 shews that the office was not to be 
vacant unless the collector omitted to produce a certifi- 
cate, which he never omitted to do until the year 1803 ; 
and unless the office was vacant, the act of the chairman 
in putting the question, whether Horwood should be con- 
tinued, was superfluous and inoperative. Moreover the 
condition of the bond which was given in 1780, recites 
that Horwood was chosen in 1763 ; if theref<»re he was 
collector in 1780 by virtue of his election in 1763, the 
annual act of the chairman could not, consistently with 
the recital of the bond, have had the effect which is now 
imputed to it. Then, as to the effect of the charter of in- 
corporation, the result of all the cases referred to amount 
to this, that in construing the condition pf a bond given 
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by a surety the Court is to look to the intention of the 
parties. The case of Barclay v. Imcos has established 
that where the bond is given for the fidelity of a servant 
as clerk to a house, the surety will be liable notwith- 
standing a change of partners ; and Lawrence J. in the 
case of Strange v* Lee, said that the condition might 
have been so fraibed as to have made the surety liable 
notwithstanding the secession of one partner from the 

• 

banking-house. In this case it is evident from the in- 
troduction of the word '' successors/' that the parties 
contemplated a change of persons ; and though it be 
true that the corporate society is in some respects dif- 
ferent from the original society, yet it is substantially 
only the same society, with new powers and privileges ; 
and would be entitled to take the benefit of all contracts 
entered into with the old society. 

Cur. adv. vuli. 
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this day the opinion of the Court was delivered by 

Sir James Mansfield Ch. J. The principal de- 
fence set up in this case is, that the Society of Mu- 
sicians, though it existed as a voluntary society, at the 
time when the bond was given, was put an end to in 
the year 1790, when a charter was granted by the 
Crown, not as the Plaintifis contend, to that society, 
but to the several persons mentioned in the charter, 
who were at that time members of that society ; that 
those persons were erected into a corporation perfectly 
different firom the original society, that all obligation 
on the part of Cope/ as surety for Jesse Hortoood, ceased 
when the society itself ceased to exist, and that he 
therefore was not answerable for money received by 
Horwoodf as collector to the corporate society, he hav- 
ing only been surety for the payment of money receiv^ 
by Honoood, as collector to the old society. Another 
objection was taken to the Plaintifi^s recovery, namely, 
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that Jesse Honvood, at the time when he made defieialt 
was not Collector under the old election referred to* by 
the condition of the bond. But» considering the con- 
dition of the bond, which is dated in 1780, recites an 
election in 1763 as the election under which Horwood 
then continued to be collector, I think it would be diffi- 
cult to contend that he was not still collector under 
that in 1803, if the voluntary society had then conti- 
nued to exist. Besides which the regulation of the 
society, which was given in evidence, is inconsistent 
with the idea of an annual election : for that regulation 
provides that if the collector do not produce a certifi- 
cate, there should be a new election. But if an annual 
election was to take place, the office must have been 
vacant every year without that provision. If therefore 
the voluntary society had continued, I think that it 
would have been impossible to sustain this objection. 
The question therefore must turn on the other objection. 
About the facts of the case there is no doubt. The 
charter was accepted in 1790 ; from that time to this 
it has been acted upon, and there has been no meeting 
of the voluntary society which existed before the incor- 
poration. The rights of the corporation are totally 
different from those of the society which existed when 
the bond was given. The bond itself is inaccurately 
drawn ; being given to certain persons as governors of 
the society, and their successors. The intention,, no 
doubt, was that the bond should be payable to those 
who should succeed the obligees as governors. But 
this the law does not allow : and the bond can only be 
considered as given to the twelve obligees, and would 
ultimately have been payable to the representative of 
the last surviving obligee. The condition also proceeds 
upon the same idea. But probably it would not be 
deemed ineffectual on that account ; and the condition 
would perhaps be construed to mean that the collector 
should account to those persons who in future should 

happen 
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happen to be governors. The charter grants that in 
future there shall be a perpetual society called by the 
name of "The Royal society of Musicians of Great 
Britain;^ not that the society then existing shall be 
perpetual. This therefore is a new body which never 
existed until the year 1790, from which time the volun- 
tary society ceased to exist ; and if so, the surety is 
not bound to answer for money received by Horwood 
since that period. It is a principle established by all 
the cases that the contract of a surety is not to be ex- 
tended by implication. The case of Barclay v. Lucas 
does not say that the contract may be extended by 
implication, but only lays down that the contract must 
be construed according to the intention of the parties ; 
and the Court of King's Bench, in that case thought 
that according to the true construction of the contract 
the surety was liable, notwithstanding a change of part- 
ners had taken place. It being agreed then that the 
contract entered into by a surety cannot be extended 
by any implication, but must take its effect according 
to the terms of it ; has the surety in the present case 
entered into any contract to be security to the present 
existing corporation for the fidelity of Jesse Horwood? 
.Certainly not. There was no such corporation in con- 
templation in 1780. The only persons with whom he 
entered into any obligation were the twelve persons 
who are described as governors, and the condition goes 
no further than to provide that Horwood shall account 
to them and their successors. But Horwood cannot 
now account in the manner required by the bond : for 
no such persons exist. If the society is gone, the go-* 
vemors of that society are gone also. This seems to me 
to be a stronger case in favour of the surety than those 
which have been cited. For here there is no circum- 
stance from which it can be inferred that the parties 
considered the two societies as the same. Perhaps if 
Capel had been called upon, he might have entered into 

a new 
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a new obligation. But the old obligation does not in 
point of law extend to the new corporation, and the 
surety has a right to avail himself of the objection. 
Had Horwood made several defaults subsequent to the 
charter of incorporation, and Cope/ paid the defidences 
from time to time, his conduct might perhaps have af- 
forded ground for relief in a Court of Equity. But that 
must be a very clear case. And no such facts exist 
here. There was one argument relied upon for the 
Plaintiffs, which does not seem to me to have any ap- 
plication to the case. It was said that all contracts 
entered into with the voluntary society before the in- 
corporation, remained after the charter. No doubt the 
contracts remained to the persons with whom they were 
entered into. And this particular bond now remains as 
an obligation to the original obligees. But the question 
is. What is the effect of the bond ? It is a bond that 
the collector shall account as the condition requires. 
How is that required ? He is to account to the gover- 
nors of the old society : which brings the question to 
the same point, whether the old society existed or not 
at the time of the default ? It is not necessary to go 
through all the cases whidi have been referred to, all 
of which proceed on this principle, that a surety can 
only be holden liable according to the plain and clear 
force of his contract. The last case, of Strange v. Lee, 
decides this point most clearly. And I mention that 
case because one cannot deny that it only differs in 
words from the case of Barclay v. Lucas, In Strange v. 
JLee, one of the original partners was dead, and another 
in : and the question was. Whether the surety remained 
liable? The Court declared that he was not. And 
Lord EUenborough seems to have relied on the death of 
one of the partners as having been alone sufficient to 
put an end to the liability. If that be so, how much 
more must the incorporation of a society have that 
effect? In the case of the death of one partner, all 

contracts 
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contracts remain to the survivors. But that is not so 
where a society of individuals is erected into a corpor- 
ation. It is possible that Qq)el might not have objected 
to become security to the corporatiop, and that there 
may have been no difference in the mode of accounting. 
But still there might be a difference. The society may 
have been more careful than the corporation. They 
may have appointed persons to superintend the col- 
lector, which may have been omitted by the corporation. 
A voluntary society is essentially different from a cor- 
poration. The individual members are liable for debt 
in the one case, and only the corporate funds in the 
other. But without entering into the substantial dif- 
ference between a voluntary and a corporate society, it 
is sufficient to say, that according to all the cases which 
have been cited, as well as others which might be found, 
this surety was not bound to answer for sums received 
after the charter of incorporation, which constituted a 
perfectly new body of persons in the judgment of the 
law. 

Rule discharged. 
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THE declaration stated, that the Defendant " was The 6ni coant for 
attached to answer the Plaintiff in a plea of tres- ^ ^ow for wu"^ 
pass on the case." The first count was in trover for ofexohui^, ud 

^1 rkrtnj\ i • • ibe 8600nd Aod third 

certain promissory notes and 2200/. in monies num- ^ nunnrihe 
bered. The second count stated, that whereas the ddWeryorthebnu 

to the Defendant, in 
order tluit he nught get them discounted for • certain oommiMion, and his haying got them dis- 
counted, and his oonrerting and disposing of the money to his own use ; the Defendant demurred 
generall J on the gronnd of a misjoinder of tort and contract, the sabjeot of the two last counts being 
matter of contract ; bat the court held, that on a general demoner, as all the counts were in the 
form of tort, judgment must be for the Plaindif, if any one count was good, (a) ■ 



(a) 8. C. 6 East. 333, Judgment affirmed. And see Powell v. Orakam. 
7 TaoBt. 680. Ortom t. Arffer, 5 J7. ^ il. 652. 

Plaintiff 
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1804. Plaintiff, at the special instance and request of the De- 

fendant, had delivered to the Defendant two other 
notes (describing them) which said notes were indorsed 
in a blank on behalf of the Plaintiff, and were of great 
value, to wit, of the value of 2000/., to the intent that 
the Defendant, for certain commission and reward to 
be therefore paid by the Plaintiff to the Defendant, 
might procure the said two last-mentioned notes to be 
discounted for the use of the Plaintiff; and the Defend- 
ant took and accepted the said two last-mentioned 
notes for the purpose aforesaid, and afterwards did pro- 
cure them to be discounted, and thereupon received a 
large sum of money, to wit, 1999/. as and for the dis- 
count of the said notes. Nevertheless the Defendant, 
,not regarding his duty in this respect, but contriving 
and fraudulently intending to deceive and defraud the 
Plaintiff in tl^s respect, hath not, although often re- 
quested, paid the said sum of money so by him received, 
as and for the discount of the said notes, or any part 
thereof, to the Plaintiff; but on the contrary converted 
and disposed thereof to his own use. The third count 
stated the delivery of the notes to the Defendant, to 
the intent that he might thereby raise and procure to 
the use of the Plaintiff, certain sums of money, or ac- 
count with the Plaintiff for the said notes or for such 
sum of money as he should raise or procure thereon ; 
that the Defendant took and received the notes for the 
purpose aforesaid, yet not regarding his duty, but in- 
tending to injure the Plaintiff, had not accounted with 
the Plaintiff for the notes or for any money raised or 
procured thereon. To this declaration there was a 
general demurrer and joinder thereon. 

Best Seijt. in support of the demurrer, insisted, that 
although the two latter counts were in the form of tort, 
yet, as they stated nothing but what was matter of con- 
tract, they must be considered as founded on contract ; 

and 
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and consequently could not be joined with a count in 1804. 

trover. He cited the case of Buddk v. Wilson, 6 T. R. 
369. in which the doctrine of quasi ex contractii was 
adopted by the Court, so as to affect a declaration in 
the form of tort with the consequences attending a de- 
claration in assumpsit, and said, that the old form of 
pleading; viz. that the Defendant suscqnt super se was 
relied upon as shewing an action to be ex contractu, 
though in form a tort. 

Bayley Serjt. contrd, contended, that it was quite 
inmiaterial whether the Plaintiff ought to have declared 
in assunq>sit upon the matters contained in the two last 
counts ; for, as the demurrer was general to the whole 
declaration, the Plaintiff would be entitled to judgment 
if the declaration contained any one good count, which 
the first clearly was ; and that with respect to the mis- 
joinder, as the two last counts were in the form of tort 
as well as the first, the same plea might be pleaded to 
the whole declaration, and the same judgment might be 
given upon it, which had been decided to be the true 
criterion of determining what counts might be joined. 
He cited Dickson v. CUflon, 2 WUs* 319. and Brown v. 
Dixon, 1 T. R. 274 or au/horities precisely in point. 

Sir James Mansfield Ch. J. This question is 
rather new to me : but I no not see how the two latter 
counts, supposing them to be bad, as being drawn in 
tori instead of assumpsit, can, on a general demurrer, 
affect the first count to which no objection can be 
stated. Perhaps the Defendant might have demurred 
to the two last counts, and upon that demurrer have 
obtained judgment : but the course which the Defend- 
ant has pursued calls upon the Court to give judgment 
for or against the Plaintiff upon the whole declaration. 
There is^nothing upon this declaration, as it stands, to 
which non assmnpsk could be pleaded. 

Heath 
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1804. Heath J. Different causes of action may be joined 

in the same suit where the same process is used, and 
the same judgment follows, and it would be very incon- 
venient in practice if it were otherwise. In Mast. v. 
Goodson, 3 Wils. 348. this court was of opinion that a 
count upon a cause of action to which a contract is 
only inducement may be joined with a count upon a 
tort. 

RooKE J. I am of the same opinion. 

Judgment for the Plaintiff. 

Mr. Justice Chambre was absent this term on ac- 
count of indisposition. 



THE END OF EASTER TERM. 
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(IN THE EXCHEQUER CHAMBER.) 

Harwood v. Sir Jacob Astley, Bart, in Error. j^^ ^.^i, 

THIS was a writ of error from a judgment of the Defamatory word8 
Court of King*8 Bench in an action on the case for 7*"®^ ■" acUonabie 
defamation. The Plaintiff (below) declared " for that not the leia §0, be- 
whereas a short time before the speaking and publishing ^^^ ^«7 ■«» aneg^d 

,1 ti»i ji !•• jji*x to have l>eeinpoken 

the several false, scandalous, malicious, and defamatory ^f one ag a candidate 
words hereinafter mentioned, the said Plaintiff had been to aeire in padia- 
and had served as knight of the shire in the last parlia- "*f *• ,}? "f " 

o ^ action it u not neces- 

ment of our Lord the King for the county of Nor- lary to aet ont the 
folk: and whereas also the said Plaintiff at the time of yi^'^o'^**' ^ ^^ 

^ that the Plaintiff was 

the speaking and publishing the several false, scandalous, « candidate, 
malicious, and defamatory words hereinafter mentioned, 

was 
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1804. 



Harwood 

V, 

Sir Jacob Astley, 

Bart. 

in Error. 



was a candidate to be one of the knights of the shire to 
serve in the present Parliament of our said Lord the 
King for the said county of NotfoUc, to wit, at Thetford 
in the said county of "Norfolk, and was also then and 
there one of the justices of our said Lord the King 
aforesaid to keep the peace of our said Lord the King 
in and for the said county of Norfolk : and whereas also 
Sir Edward Astley bart. who was the father of the said 
Plaintiff, had, a little before the time of the speaking 
and publishing the several false, scandalous, malicious, 
and defamatory words herein mentioned, to wit, on, S^c, 
died, to wit, at, S^c: and whereas the said Plaintiff 
hath always had a good name, character, and reputa- 
tion, hath always conducted himself as a man of int^- 
rity and honour, and hath never been guilty of any 
baseness or villany whatsoever ; nor hath ever been 
guilty of the assassination or murder of any person 
whatsoever, or of any such horrible and heinous crimes; 
nor, until the speaking and publishing of the several 
false, scandalous, malicious, and defamatory words 
hereinafter mentioned, was ever believed, thought, or 
suspected to be guilty of any baseness or villany what- 
soever, or to be guilty of the assassination or murder of 
any person whomsoever, or of any such other horrible 
and heinous crimes ; but on the contrary thereof was 
considered and esteemed, as well by a great number of 
the freeholders of the said county of Norfolk then and 
there having a right to vote in the election of knights 
of the shire to serve in the present parliament for the 
said county, and by other good and worthy subjects of 
our said Lord the King, as a man of integrity, worth, 
and honour, and had deservedly obtained and acquired 
their good will, esteem, confidence, and respect, to wit, 
at, S^c. : yet the Defendant (below) well knowing the 
same, but contriving and maliciously intending to pre- 
judice and injure the said Plaintiff in the opinion and 
esteem of the freeholders of the county of Norfolk, then 

and 
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and there having a right to vote in the said election of 1804. 

knights of the shire to serve in the present parliament h^Twood 
for the said county, and to hurt, injure, defame, and v. 

scandalize the said Plaintiff in his aforesaid good name, ^ Jacob Astley« 

Bart, 

character, and reputation^ and to cause him.to be looked i^ eitot. 

upon as a man of no integrity or honour whatsoever, 
and wholly undeserving of the good will, esteem, con- 
fidence, and respect of all his Majesty's subjects, and 
to cause and procure it to be suspected, thought, and 
believed that the said Plaintiff was an assassin and a 
murderer, and moreover that he had been guilty of the 
most horrible crime of murdering his own father, and as 
much as in him the said Defendant lay to subject the 
said Plaintiff to the pains and penalties provided by the 
laws of this realm against such horrible crimes, after- 
wards, to wit, on, Sfc. at, Sfc. said, spoke, and with a 
loud voice published and declared, in the presence and 
hearing of a great number of freeholders of the said 
county of Norfolk then and there having a right to 
vote in the election of knights of the shire to serve 
in the present parliament for the said county, and 
in the presence and hearing of divers other good and 
worthy subjects of our Lord the King of and concern- 
ing the said Plaintiff as such candidate as aforesaid, the 
false, feigned, scandalous, malicious, and defamatory 
words following, that is to say, " Sir Jacob Astley" 
(meaning the said Sir Jacob Henry, the now Plaintiff) 
'' is a scoundrel, a coward^ and a liar, an assassin, and 
a murderer ; he,'' (meaning the said Sir Jacob Henry) 

murdered his*' (meaning the said Sir Jacob Henrys) 
own father," (meaning the said Sir Edward Astley 
deceased.) And the said Defendant, of his further 
malice against the said Sir Jacob Henry, and again con- 
triving and maliciously intending as aforesaid, after- 
wards, to wit, on, Sfc, 2Lt,Sfc. said, spoke, and with a loud 
voice, published and declared, in the presence and hear- 
ing of a great number of the freeholders, Sfc. The se- 

VoL.1. N.S. E cond 
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1804. cond, third, and fourth counts went on in the same fonn 

^-^'-^ a« the first, only varying the words spoken ; and the 
^. fourth count confining the charge to these words, " He 

Sir Jacob Astley, {^ ^n assassin and a murderer." There were four other 
in Error. couuts, lajriug the words as in the four first, but only 

charging an intention to injure the Plaintiff in his cha- 
racter, and subject him to the penalties of the law, and 
omitting the averment that the words were spoken of 
the Plaintiff as a candidate. The declaration conclud- 
ed thus : *' By reason and mes^s of the speaking and 
publishing of which said several fiilse, scandalous, ma- 
licious, and defamatory words by the said Defendant 
as aforesaid, the said Plaintiff was not only greatly 
prejudiced in the opinion and esteem of divers of the 
freeholders of the said county of NoffoUc who then and 
there had a right to vote in the election of knights of 
the shire to serve hi the present parliament of our said 
Lord the King for the said county of Norfolk: but hath 
also fallen into great contempt and disgrace with, and 
hath wholly lost the good opinion and esteem of diverB 
good and worthy subjects of this realm, and hath been, 
and is greatly injured, defamed, and scandediced in his 
aforesaid good name, character, and reputation, and is 
looked upon as a man of no integrity or honour, and 
wholly undeserving of the good will and esteem, confi- 
dence and respect of all his Majesty's subjects, and hath 
been and is suspected, thought, and believed by per- 
sons to whom his innocence in this behalf was and is 
unknown, to be an assassin and a murderer; and more- 
over that he has been guilty of the most horrible crime 
of murdering his own father. Whereupon the said 
Plaintiff saith " he is injured, and hath sustained da- 
mages to the amount of ten thousand pounds,^ S^. To 
this declaration the Defendant pleaded not guilty, and 
a general verdict having been found for the Plaintiff 
for HOOOl. damages, judgment was given for the Plain- 
tiff in the King's Bench ; whereupon a writ of error was 
brought in this Court. 

Ptotvdefi 



IN THE FORTY-FOUBTH YeAR OF GEORGE III. 51 

PhuBden far the Plainti£f in error. The damages 1804. 

being entire, if any one count in the declaration be ^-^v"^ 
bad, this judgment must be reversed. The words for «. 

which the action is brought are averred by the Plain- *^ ^^Tartf'^"''' 
tiff, in the fourth count, to have been spoken of him as ^ ^"^* 
a candidate, and for the speaking these words a pecu* 
niary oompensation in damages has been demanded and 
awarded. The question then is. Whether the Plaintiff 
be entitled as a candidate to bring this action ? for by 
the allegations of his declaration he has confined him- 
self to the injury arising to him in that character. He 
might indeed have maintamed an action for the words, 
if spoken of him, without reference to his situation as 
a candidate^ to represent the county ;* and if the aver- 
ment that the words were spoken of him in that cha- 
racter had been omitted, the declaration would have 
been good. But where a Plaintiff, by an unnecessary 
allegation, shews that he has no cause of action, the 
allegation cannot be rejected as surplusage. Phwd. 
84.6. The situation of a representative in parliament is 
not to be considered as an office of profit*: the loss of 
that situation therefore cannot be compensated by pe- 
cuniary damages. The person who offers himself as a 
candidate invites the publication of all his faults* It is 
for the benefit of the public that his character should be 
discussed and made known. Being a candidate for a 
popular election, he waves all right to an action for 
defamation, founded upon matters spoken of him in 
that character. The Pifantiff therefore has mis-stated 
his title to damages, having, by his own averment, con- 
fined his complaint to the exercise of a constitutional 
duty by the Defendant. In the several cases of actions 
for defamation, where it has appeared that the Plaintiff 
has been a representative in parliament, or a candidate 
for that situation, it is remarkable that the Judges have 
never intimated, that damages could be given for any 
wordB spoken of the persons defamed as representatives 

E2 in 
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1804. in pariiament, or candidates for diat sitnation. In How 

'"^^'^ V. Prmne, 2 Ld. Raym. 812. 2 Salk. 694. 2 Lufti;. 1293. 

Harwood "^ . ./.» 

v. and 7 iifoc^. 107, where the Plaintiff was stated to be a 

Btru ' justice of the peace, a deputy lieutenant, and a candidate 
for the county. Lord Holt, according to the three first 
reporters, wholly omits any mention of the Plaintiff's 
situation as a candidate; and, according to the last 
reporter, though he expressly states the words to be 
actionable, because spoken of the Plaintiff as a justice 
of the peace and a deputy lieutenant, yet only mentions 
the Plaintiff's design to stand for a parliament-man and 
the Defendant's knowledge of that fact as an indication 
of malice. In the case of Wubnslof v. Russell, 2 SaOc. 696. 
where the declaration stated that the Plaintiff was chan- 
cellor to the bishop, and stood for parliamentrman, there 
is no intimation that damages could hare been recorered 
on account of the words being spoken of the Plaintiff in 
the latter capacity. The only question was. Whether 

the words touched him in his office. The same obser- 

I- 

vation applies to the case of Row v. Sir Thomas Clarges, 
Sir T. Raym. 482. 3 Lev. 30. 3 Mod. 26. In the argu- 
ment of Onshw V. Home, 3 Wils. 177. 2 Bl. 750. it was 
strongly contended that a seat in parliament was not 
an office, and that no action could be maintained for 
words spoken of a person merely as a member of par- 
liament, and that freeholders ought to have the liberty 
of speaking their thoughts and opinions respecting the 
conduct of their representatives in parliament ; and this 
doctrine was not contradicted by the court. In this 
case therefore, though the words spoken might have 
been actionable, had they not been 'uttered with refer- 
ence to the particular character of the Plaintiff as a 
candidate, yet as they are expressly confined by the 
declaration to the character of the Plaintiff as candi- 
date, no action can be maintained upon them. Besides, 
in this case the Plaintiff, in order to shew that he was 
a candidate, ought to have shewn that there was an 

approach- 
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approaching election at the time when the words Were 1804. 

spoken, by setting forth the writ : that was done in ^^-'^^ 

./ o Habwood 

How y. Prirme, 2 Lutw, 1293. v. 

Sir Jacob AstlbY; 
Bart 

Sir James Mansfield Ch. J. (stopping Erskine, "* *"*"• 

who was to have argued icontrd). It was quite unne- 
cessary to set forth the writ in the declaration. It was 
sufficient for the Plaintiff to state that he was a can- 
didate to serve in the -present parliament, which could 
not have existed without a writ to call the parliament 
together. The fourth count of the declaration charges 
th^ Defendant with having said of the Plaintiff that he 
was an assassin and a murderer, with reference to his 
situation as a candidate to serve in parliament. The 
declaration avers that these words were spoken with 
intention to charge the Plaintiff with the crime of mur- 
der ; and it was impossible for the jury conscientiously 
to find a verdict for the Plaintiff, unless they believed 
that the Defendant was guilty of maliciously speaking 
those words in the only sense in which they were 
actionable, viz. as affixing upon the -Plaintiff the clear, 
simple imputation of the crime of legal murder. It is 
impossible for this court to consider whether the De- 
fendant intended to use t^e words in that sense Or 
not : the jury must be taken to have believed that the 
Defendant did intend to impute to the Plaintiff the real 
crime of legal murder. That being the case, there is 
no doubt that the words stated in the fourth count are 
actionable in themselves. It is objected, however, 
that as the words are alleged to have been spoken of 
the Plaintiff as a candidate to serve in parliament, no 
action can be maintained for them. But if the words 
be actionable in themselves, it is quite imihaterial 
whether they were spoken of him as a candidate or 
not. It seems to be supposed that the situation of a 
candidate for parliament is such as to make it lawful 
for any man to say any thing of him. To that propo- 

£ 3 sition 
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1804. tition I cannot assent; nor it it to be odlected &om 

"^"^^ any of the cases which have been cited. It would be 

,^ a strange doctrine indeed that^ when a man stands for 

Sir Jacoi Af tley, the most honourable situation in the country, any per- 

\m Error *^^ ^'^^y accuse him of any imaginable crime with im- 

punity. The particular situation of the Plaintiff then 
cannot prevent the words from being actionable. With 
respect to the argument that words not actionable in 
themselves will not become actionable because spoken 
of a member of parliament or a candidate, it has no 
application to this case, where the words are actionable 
in themselves. No objection therefore can be raised to 
this judgment, unless the proposition can be maintain^- 
ed, that it is lawful to say any thing of a candidate. 
Several cases have been referred to ; but they have no 
application to this case. As hx indeed as they go, they 
support thejudgment of the court below; for they state, 
either as a ground of action or of aggravation, that the 
Plaintiff was a candidate to be a member of parUament. 
My brothers concur with me in thinking that the ob- 
jection to the declaration is unfounded, and that the 
judgment ought to be affirmed. 



• Judgment affiimed. 

This Judgment was affirmed in the House of Lords, 
after argument. 
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Collins and Another ©. Rowed. 

RuL£ having been obtained by OnJam Serjt. caU- 
on the Plaintiffs to shew cause why the bail- 
bond should not be delivered up to be cancelled^ on 
_ entering a common appearance, upon affidavit that the 
trukt^ Deiendaat was a married woman at the time the debt 
'** was contracted^ and that the husband was still livinr - 

Bat 
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Besi Serjt. shewed cause, and produced an affidavit, 
denying the Plaintiff's knowledge of the Defendant's 
coverture at the time the debt was contracted, and stat- 
ing that she appeared as a feim sok, and carried on 
business as a milliner in St, Alban^s Street, and that the 
Plaintiffs trusted her as a feme sole, and that since the 
contracting of the debt she had made several promises 
to pay, and offered another person's security. He 
cited Pearson v. Meadon, 2 BL Rep. 903. and Wii/dns v. 
Wetherill, SBos.S^ PuU. 220. 



1804. 

Collins 
•ad Another 

V. 

Rowed. 



Onslow Serjt. contended that unless the Defendant 
actually represented herself to be a feme sole she was 
entitled to her dischaige, and cited HUden and Another 
Y.Sandon, in this Court, HiL 43 G«o3. where the Court 
made a similar rule absolute, though it was there sworn 
that the Plaintiffs did not know of the Defendants co- 
verture, and that she appeared as a feme sole, calling 
herself the Hon. Mrs. Sandon; that her husband was at 
the time of contracting the debt a prisoner in the Fleet 
under the name of ** FUzkughjT that she was reputed, 
in the neighbourhood of the street in which she lived, 
to be a single woman ; that she procured goods from 
the Plaintiffs for the purpose of selling or pawning them 
for ready money, and actually so disposed of them ; and 
that the Plaintiffs would not have trusted her had they 
known she was a married woman. Bayley Serjt. for the 
rule. Onslow Serjt. against it. He further stated, that 
in Wilkins v. Wetherill it appeared by the affidavit of 
the Plaintiff (which he produced) that the Def^ndfint 
signed the warrant of attorney in her maiden name, 
with a view to conceal her marriage, which was a secret 
to the family in which she lived. 

The Court said, that it was not now the practice to 
refuse to discharge a married woman merely because 
her coverture was not notorious, and the Plaintiff had 

E 4 trusted 
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1804. trusted her as 2ifeme sole ; that if a woman deceives the 

r'-^' Plaintiff with respect to her condition by a falsehood, 

Collins ^ i i / • i 

And Another the Court will not discharge her ; but that m the pre- 
^* sent case, as the Defendant had not used any deceit by 

representing herself as a feme sole, she was entitled to 
be discharged. 

* 

Rule absolute. 



/nMTtb. BuLPiT V. Clarke. 

Then o#o.2.c.i9. TTJ EPLEVIN. The Defendant first pleaded turn cq^U: 

iwiIriB does not*w^ ^^ ^® ^^^'^ made cognizance as bailiff of B. W., W.F.B,, 
tend to an aTowry for and T, C, and alleged that the place in which, S^c. was 
* ^^"^^F'^^ . parcel of a certain tenement called Barkham, and that 

The Defendant in '^ 

repierin having made the Plaintiff enjoyed the said tenement called Barkham 
oognixanoe for rent- ^nder a grant thereof theretofore made, at a certain 

Mrrioe aa bailiff of ' 

/i.B.andC. who were yearly rent-charge, to wit, the yearly rent-charge of 3/. 
iaw(Uij/N>Me«Mdof a payable at Michaelmas in every year, from Michaelmas 
^e foc^T'^waa ^^^^ ^ Michoelmos 1802, and from thence until and at 
parcel, and hoiden at the Said time when, Sfc. ; and because 3/. of the rent- 
piidnUff" Ted uT ^^^® aforesaid,for one year ending at Michaelmas 1802, 
il.B.and c. were not were in arrear, he acknowledged the taking as and for a 
felted in their de- Jigtress for the said rerU-charge so in arrear. He also 

meineasoffeeofthe ° . 

Held bad on uiadc cogmzance as bailin ot tne same persons, alleging 



manor. 



denmrrer. that the place in which, Sfc. was paicel of a certain tene- 

ment called Barkham, hoiden of the manor of BenttDorih, 
at and tmder a certain yearly rent, to wit, the yearly rent 
of 3/. payable at Michaelmas in every year, of which said 
manor the said R^ W., W, F. B., and T. C, before and at 
the time at which the rent thereinafter mentioned to be 
distrained for became due, were latvfully possessed, and 
that the Plaintiff held the said tenement from Michael- 
mas 1801 to Michaelmas 1802, and from thence until and 
at the said time, when, ^c. : and because 3/. for one year's 

(a) And see Johnson y. JUnofon, 2 Bing. 341* 

rent 
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rent were in arrear, acknowledged the taking for a dis- 1804. 

tress. The Plaintiff, after taking issue on ^oitc^pt^, de- 
murred generally to the first cognizance. As to the se* 
cond cognizance, he first traversed that the place in 
which, ^c. was parcel of the supposed tenement called 
Barkham, holden of the manor of Bentwarth, at the sup- 
posed rent of 3/. ; then 2dly, he pleaded in bar that the 
said R. W,, W. F. B., and T. C. were not, at the said 
time at which the supposed rent mentioned to be dis- 
tndned for became due, and from thence until the said 
time when, ^c. seised in their demesne, as of fee of the 
said manor of Bentioorth; then 3dly, he traversed that 
the supposed tenement was holden of the said 12. W., 
W, F. £., and T. C. as of their manor of Bentwdrth, at 
the supposed rent of 3/. ; and then fourthly he pleaded 
that the said U. W., W. F. B., and T. C. were not, nor 
was nor were any other person or persons whose estate 
they at the said time when, ^c. had of and in the said 
manor, at any time within 60 years next before the said 
time, when, ^c. seised of the said supposed yearly rent 
of 3/. in their demesne as of fee by the hands of the said 
Plaintiff, or of any other person or persons whomsoever, 
as by the hands of their very tenant or tenants thereof. 
The Plaintiff joined in the demurrer to the first cog- 
nizance, took issue on the traverse in the first plea in bar 
to the seeond cognizance, then demurred specially to the 
second plea in bar, and assigned the following causes. 
'* Because the said plea in bar neither denies any thing 
alleged in the same cognizance, nor confesses and avoids 
the matters therein contained. And because the said 
Plaintiff attempts, in and by his same plea in bar, to put 
him the said Defendant to prove that the said JR. W., 
W. F, B., and T. C. were seised in their demesne as of 
fee of the said manor in the same cognizance mentioned, 
before and at the time when the said rent distrained for 
became due, which is not alleged in the same cogai- 
zance, nor is necessary to be so alleged, nor necessary 

to 
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1 804. to entitle them to receive the said rent, nor necessary to 

entitle them or their bailiff to distrain for the same rent 
when due and unpaid, or to maintain such distress. And 
because the matter alleged in the same cognizance is 
wholly foreign to the question and tending only to un- 
necessary length of pleading, because if the allegation 
of the said persons being so seised, was necessary to 
support the said cognizance, the said Plaintiff should 
have demurred thereto for want of such allegation." The 
Defendant next took issue on the traverse in the third 
plea in bar ; and lastly, demurred specially to the fourth 
plea in bar, and assigned the following caus^. '' Be- 
cause the said plea in bar neither denies any thing al- 
leged in the same cognizance, nor confesses and avoids 
the matters therein contained. And because the said 
Plaintiff attempts, in and by his same plea in bar, to put 
him the said Defendant to prove that the said JB. W„ 
W. F. B., and T. C, or some person whose estate they 
have, or at the said time when, Ifc, had in the same manor, 
at some time within 50 years next before the said time 
when, S^c, were seised of the same yearly rent in their 
demesne as of fees by the hands of their very tenant, 
which is not alleged in the same cognizance, nor is ne- 
cessary to be so alleged, nor necessary to entitle them 
to receive the same rent, nor necessary to entitle them 
or their bailiff to distrain for the same rent, when due 
and unpaid, or to maintain such distress. And because 
the matter alleged in the same plea in bar is wholly fo- 
reign to the question, and tending only to unAecessary 
length of pleading, because if such allegation of the said 
persons being so seised of the said rent was necessary 
to support the said cognizance, the said Plaintiff should 
have demurred thereto for want of such allegation," 
The Plaintiff joined in the issues tendered, and in the 
demurrers. 

Lens Scrjt. for the Plaintiff. The principal question 

is. 
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is. Whether the Defendant making oogmzaHce for a rent 
charge in terms, be at liberty to make cognizance in the 
mode first introduced by the 11 G€D. 2. c. 19. <• 22.? Be- 
fore that statute such a cognizance would clearly have 
been bad, and the words of that statute do not seem to 
apply to the present case. The preamble of s. 22. re- 
cites, that ** great difficulties oflen* arise in making 
avowries or cognizance upon distresses for rents, quit- 
rentSf reliefi^ heriots, and other services," in which words 
a rent-chflige is not comprehended, not being a service* 
All the different matters enumerated in the statute in- 
dicate tenure, which a rent-charge does not. The enact- 
ing part of the clause still more plainly shews that no- 
thing was in contemplation but services ; for it provides 
that the Defendant may avow generally that the Plaintiff 
enjoyed the land under a grant or demise, at a certain 
rent, during the time when the rent distrained for in- 
curred ; which can only apply to the case of a rent re- 
reserved upon a grant or demise by the grantor or lessor, 
and not to the case of a rent charged upon the land 
by the owner himself. The case of Undon v. ColUm, 
WUla 429. has expressly decided that a rent-charge is 
not within the woids of the statute. 




Bmfkg Seijt. was then called upon by the Court to 
support the cognizances. There are two sorts of rent- 
charge, one of which is within the words of the statute, 
and the other is not. If the owner of an estate grant a 
rent issuing out of that estate to a stranger, with a clause 
of distress, this is a rent-charge, and is not within the 
statute : for the grantor of the rent-charge does not en- 
joy the land under any grant or demise from the grantee 
of the rent. But if the original owner of the land alien 
the land in fee, reserving a rent with power of distress, 
this also is a rent-charge ; for since the statute of quia 
emptom a man cannot grant an estate to be hdden of 
himself in fee, and consequently the rent reserved can- 
not 
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not be a rent service ; and yet the aKenee enjoys the land 
under a grant from the alienor to whom the rent is due, 
which brings the case within the very words of the 
statute. And it is to be observed that the words of the 
statute do not require that the premises should be faolden 
of the person to whom the rent is due, since the word 
used is not " holden/'.but simply " enjoyed." 

The Court were of opinion that a rent^harge was not 
within the 1 1 Geo. 2., and could not therefore be avowed 
for in the way pointed out by that statute. They re- 
ferred to that part of the twenty-second section of the 
act, which describes the form of the avowry, namely, 
that it shall and may be lawful to and for all Defendants 
in replevin to avow or make cognizance generally that 
the Plaintiff in replevin, or other tenant of the lands 
and tenements whereon such distress was made, enjoyed 
the same under a grant or demise, at such a certain rent, 
during the time whereon the rent distrained for incur- 
red, which rent was then and still remains due, as de- 
monstrating that the act was not meant to apply to a 
rent-charge, which does not issue out of the land as 
a service. They observed, that supposing land to be 
granted in fee, charged with a certain rent, it could not 
be said that the land is enjoyed at that rent, though a 
clause of distress might be inserted in the deed. 



Bayley in support of the demurrer to the pleas^ The 
second cognizance falls precisely within the 11 Geo. 2.; 
for it states the land to have been holden at a certain 
rent,'which is a rent-service. The Defendant must shew 
that he is entitled to the rent, and that it is due. Now 
the mode by which the Defendant shews this is, by 
pleading that the land is parcel of a tenement holden 
of the manor of Bentworlh; that certain persons to whom 
the Defendant is bailiff, were possessed of the manor ; 
and that the Plaintiff held the said tenement at a cer- 
tain 
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tain rent. Since the 11 Geo. 2. it is not necessary that 
a party should allege a seisin in fee, or deduce his title: 
for the object of the act was, to enable the domnus pro 
tempore to recover without setting out his title. But 
the Plaintiff, in answer to the plea, alleges, that the per- 
sons under whom the Defendant makes cognizance had 
no right to distrain, because they were not owners of the 
fee, and therefore requires the Defendant to shew what 
their title is. It appears by the cognizance that they 
were lawfully possessed of the manor, which lawful pos- 
session gaye them a right to distrain. The object of the 
1 1 Geo. 2. was to shorten the pleadings, whereas the ten- 
dency of these pleas is to compel the Defendant to set 
out a long title by way of replication. 



1804. 




hent Seijt. contrd. It may be admitted that the sta- 
tute gives to Defendants in replevin the power of stating 
their titles shortly, But the present Defendant has* 
contented himself with bare possession. But where the 
title of the Defendant, or those under whom he makes 
cognizance, must come in question, it ought to be set out. 
The object of the statute was to enable persons to com- 
mence actions without alleging their titles, in cases in 
which (as most frequently happens) the title is not to 
come in question. In this case the Plaintiff means to 
shew a defect in the Defendant's title. Before the 
21 H.6,c.l9. lords were under difficulties in making 
avowries from not knowing who were their very tenants. 
That statute relieved them from those difficulties, by 
enabling them to avow without naming their tenants : 
but the fourth section of the act provides that Plaintiffs 
and Defendants in replevin shall have like pleas and 
aid-prayers in all avowries, cognizances, and justifica- 
tions, as if they had been made after the due order of 
the common law. So the 11 Geo. 2. relieves avowants 
from beginning, by setting out their titles, but it does 
not preclude Plaintiffs from bringing the title in ques- 
tion 
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tion by plea« if they think proper. It was holden in 
Paramcmr y. Chapman, Cro. Jac. 127. that the Plaintiff 
in replevin might have all pleas, notwithstanding the 
statute if. 8. which he might have had at the common 
law, except disclaimer. The second plea is, that the 
persons under whom the Defendant makes cognizance 
were not seised within fiflby years : — (a) 



The Court here observed, that the issue tendered in 
that plea wa.,that there was no seisin e»/e« within fifty 
years, and that if that issue should be found for the 
Plaintiff, it would be no defence to the demand for rent ; 
for if the Defendant was tenant for life, or tenant in tail, 
though not seised in fee, he would be entitled to dis- 
train for the rent ; that if the Plaintiff had pleaded in 
bar generally, every question respecting the Defendant's 
title might have been raised, which could be raised by 
pleading ; that it vras immaterial whether the Defendant 
were seised in fee or not, for if he were only tenant for 
life, or tenant for years, he might equally be entitled to 
the rent; and that supposing the Defendants to be en- 
titled to the rent by several descents, but not seised in 
fee, it was the express object of the 11 Geo.2. to relieve 
him from the prolixity of setting forth his title. 

Lens then stated, that the claim for rent here set up 
was made under a title of which the Plaintiff, who' was 
a purchaser, was wholly ignorant, and therefore applied 
for leave to withdraw the pleas, and plead issuably ; 
which was allowed by the Court* 



(a) See Stat. 82 H, 8. c. 2,8,4 
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Evans, Assignee of the Sheriff of Middlesex v. 

SuRMAN. Jmu 16Ui. 



THIS was an application to the Conrt to set aside a When a jndgnent 
iudfment in an action upon a bail-bond for irregn- ^*^ -a **™"**^ 

•^ ^^ A^ & u set taiae «poB oon- 

larity ; and the only question was. Whether, in a case ditioii that the bui- 
where a judgment in the principal action had been set ^"*^ "IT^'*!^ ^ 
aside upon condition that the bail-bond should stand as sued upon the befl- 
a security, and the Plaintiff afterwards obtained a ver- fc«iid#«»««*i**«*toe 
diet against the Defendant in the principal action, and aemand of e plea, be- 
entered up judgment thereon ; the bail who had ap- fo" jadgment can be 
peared to the action on the bail-bond were entitled to a "^^"'**^ ***™ 
rule to plead, and a demand of a plea? 

Marshall Seijt. shewed cause, and insisted that the 
bail were not at liberty to plead in a case where they 
had agreed that the bail-bond should stand as a se- 
curity ; and therefore no rule to plead, or demand of a 
plea, was necessary. 

Best Seijt. contri insisted, that the terms of the rule 
being that the bail-bond should stand as a security, 
and not that judgment should be entered up on the 
bail-bond, the bail were at liberty to plead to the action 
on the bidl-bond and consequently were entitled to a 
rule to plead, and a demand of a plea, before judgment 
could be signed. 

The Court were of opinion, that this was the true 
construction of the terms of the rule, that the bail-bond 
should stand as a security, and therefore made this rule 
absolute, but without costs, as the officers did not seem 
quite agreed upon the practice. 



rv 
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Jvme 8th. ChARLWOOD V. MoROAN et Ux. 

The Court refiued to rT^HIS was an application to the Court for leave to 

allow the demindant I . •. /• • v . mi_ i* 

in a writ of right to -*" amend a count m a wiit of nght. ine pedigree 
•mend the miftake of was thus Stated in the count ; *' and from the said 
a chnatiaii ume m jf^j^^ /^.jjg ancestor last seised,) because he died with- 

the covat, though an ^ y 

•fiiaaTit, aeoMatbg out issue of his body, the right descended to John 
tor th. miatake, wa. Charlwood as brother and heir of the said Robert, and 

prodnoed. .... 

Or to diawBtinit f^om the said John, because he died without issue of his 
.the tait («) body, the right descended to James Charlwood, as bro- 

ther and heir of the said Thomas, and from the said Jasnes 
the right descended/' S^c. S^c. The tenant demurred 
specially to this count, and assigned for cause, ** that 
no right was deduced from John Charlwood to Janus 
Charlwood, inasmuch as it was alleged, that from the 
said John, because he died without issue of his body, 
the right descended to James Charlwood as brother and 
heir of the said Thomas, whereas no mention was made 
before of any person named Thomas, from whom the said 
James Charlwood deduced any title." 

A rule nisi for amending the count was obtained upon 
an affidavit, which stated that in the count, as originally 
drawn, the right was stated to have descended from 
John Charlwood to Thotnas Charlwood, as brother and heir 
of the said John, and from the said Thomas, because he 
died without issue of his body, to James Charlwood, as 
brother and heir of the said Thomas ; but that it being 
found advisable, before the count was delivered, to strike 
out the statement of the descent to Thomas altogether, 
the words " as brother and heir of the said John," were 
by mistake struck out, and the words '' as brother and 
heir of the said Thomas,'' suffered to remain. 

Praed Serjt. shewed cause, and contended, 1st, that 

(a) And lee MaidauHt t. Jukes, 2 N. R. 429. Tooik r. Boddimgiam, 
1 Bug. 208. Bat see Ckolmeley r, Paxton, 3 Biog. 1. 

the 
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the Court had no power to make the proposed amend- 
ment,, there bemg nothing by which the amendment 
could be made, for that the case of a writ of right differed 
materially from other actions in which a new original may 
be purchased, or a new bill be filed, by which an amend- 
ment may be made. He cited the case oi Harvey y. Stokes, 
Com, 566. where the Court of Common Pleas thought 
that the mistake of a name in a replication in an action of 
debt could not be amended, it not being the name either 
of the Plaintiff or the Defendant. 2dly , he insisted, that 
even if the Court had a discretionary power to amend, 
they never would allow; an amendment in a writ of right, 
unless the demandant made out a favourable case by affi- 
davit, (which the present demandant had not done, the 
affidavit amounting only to a history of his blunder,) and 
for this he cited Dumsday v. Hughes, 3 Bos. 4r PuU. 453. 
He also observed, that in this case the taking the esplees 
having been alleged in the reign of Geo.2., there had been 
an adverse possession of more than 40 years, and there- 
fore this was not a fiivourable case for an amendment. 



1804. 




Baj/Uy Serjt. in support of the rule observed, that as 
the defect in the count was an evident mistake, the Court 
might in the case of a writ of right as well as in other 
cases, allow the justices to amend ; and that if it were 
necessary to make out a favourable case, the affidavit 
produced, which shewed that the defect had arisen from 
a mere mistake of the pleader, might be considered as 
having that effect. He admitted, that he had not been 
able to find any instance of an application to amend in a 
writ of right, except the case of Dumsday v. Hughes, but 
urged that as amendments had been allowed in formedon 
and in criminal cases, there was no reason why they 
should not be allowed in this proceeding. 



Sir James Mansfield C.J. Had not this been a 

proceeding by writ of right, the Court would have been 

V0L.I.N.S. F willing 
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1804. willing to amend the mistake which has arisen, and into 

which the most careful pleader might have fallen. But 
considering\he nature of this proceeding, how much it 
has always been discouraged, how much tenants have 
been permitted to avail themselves of every advantage 
to defeat the claims of demandants, I am of opinion that 
unless some precedent for such an amendment can be 
produced, the soundest exercise of our discretion will be 
not to allow the amendment. Every one knows the 
consequence of overturning titles which have been sup- 
posed to exist for near 60 years. Many great purchasers 
consider 60 years possession as the best title which can 
be made, and it has often been lamented by eminent 
lawyers, that the period has not been shortened, who 
have thought that 60 years was too loi^ a time for titles 
to remain in dubio. 

Heath J. I am of the same opinion. In Dumsdmf 
V. Hughes we thought that writs of right ought not to 
be encouraged, and that the least slip was fatal to the 
demandant. We did not choose to say at that time, 
that in no case whatever would an amendment be al- 
lowed, since a fit case might by possibility be brought 
before us. The mistake here is only a common mistake, 
and not such as entitles the demandant to any fkvour. 

RooKE and Chambre Js. expressed themselves of 
the same opinion. 

Rule discharged. 

Bayley then applied for leave to discontinue, which 
the Court refused, saying, that the same reasons which 
had been given for refusing the amendment equally ap- 
plied to any other matter of favour in such a proceeding. 
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Copous V. Blyton and Another, Bail. /mmisUi. 



IN this case final judgment having been signed against On the qmrto dU 
the principal on the 4th of May, a ca.sa. issued on ^^.^^.^^l 
the 5th, returnable on the Morrow of the Ascension (10th prinoipai, the bui are 
of May), which was returned non est inoentus. On the. ^'^^ if »fterthet 

^ , . tune Uiej apply to iUy 

loth a capias ad respondendum issued against the bail, proceedinga againat 
returnable on the first return of this term, (1st oiJune) ^"«»«i^e» pending a 
on which day a declaration was delivered conditionally, coort wUi not grant 
On the 17th of May, a writ of error was sued out in the **•• "ppiicaiion nnieaa 
original action, and allowed on the 18th. On the 6th not^oniy Uie •nd^ 
o£June a rule nisi was obtained for staying proceedings nation money, bat also 
ill the action against the bail pending the writ of error, ^g^gt themaeiTea* 
on their undertaking to pay the damage^ in the original the ooiu of the appii- 

-. . J xi. • • 1 'r xT_ • J A. cation^and where there 

action, or to surrender the pnncipal, if the judgment i, no baa in error the 

should be affirmed. oosta of the proceed- 



ings in error, (a) 



Vaughan Serjt. now shewed cause, and contended, 
that in point of law the bail was fixed on the quarto die 
post of the return of the ca. sa. against the principal (the 
14th of May), though by the indulgence of the Court 
thkey are allowed to surrender at any time within four 
days after the return of the process against themselves ; 
that such surrender however could not be pleaded to an 
action on the recognizance, which is forfeited on there- 
turn of the ca.sa. and that therefore if the bail apply to 
be relieved on such surrender, they must undertake to 
pay not only the condemnation money, but also the 
costs of the action against the bail, the costs of the ap- 
plication, and, where there is no bail in error, the costs 
of the proceedings in error. He cited Buclianan v. Alders, 
4 East, 646., as a case precisely in point. 

Best Serjt. contri insisted, that according to the mo- 
dem practice, bail were not fixed until the return of the 

(a) Vide Sprang t. M<mprieait, 11 Bait. SIG. 

F 2 second 
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second scire facias, or of the aqfias ad respcmdendum, against 
the bail : that the writ of error therefore having been 
allowed several days before the return of the capias ad 
respondrnduMy the bail were entitled to a stay of pro- 
ceedings on the terms prayed by the rule ; that it ap- 
peared from the case cited, that if the writ of error were 
sued out before the day on which the bail had to sur- 
render the principal sedente Curia, it intercepted the fix- 
ing of the bail ; and that as the time for surrendering 
the principal is the return of the 2d scire facias, that 
case was decidedly in favour of the application. 



Sir James Mansfield Ch. J. The question is, whe- 
ther the bail who apply to the Court for an indulgence 
are entitled to any thing more than a stay of proceed- 
ings on undertaking to pay every thing, if the judgment 
shall be affirmed. With respect to the bail being fixed, 
the term " fixed" is somewhat equivocal. There is no 
doubt that by the indulgence of the Court the bail may 
surrender the principal at any time before the return of 
the process against themselves ; and so far they are not 
fixed until that time ; but according to the true sense 
of the expression they are fixed upon the retum of the 
ca.'sa. ; if they were not fixed, they might plead the sur- 
render of the principal to the action on the recognizance. 
As therefore the bail come after, all right to indulgence 
is at an end : I think the Court ought not to interpose in 
their favour but on the terms required by the Plaintiff. 



PerCuriam, 



Rule absolute, the bail under- 
taking to pay the condemn- 
ation money, the costs of 
the action against the bail, 
of the proceedings in error, 
and of the application. 
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Hammond and others. Assignees of Gadsden, a 



Bankrupt, v, Anderson. "*** 

TROVER for 130 bales of bacon. — The cause was A nomber of bales 
tried before Sir James Mansfield Ch. J. at the ^f^'^^^hinj^^ 

^ a wharf uaTiog been 

Guildhall sittings after last Easter term, when it ap- Mid for an entire nua, 
peared that Messrs. Pirmell and Co. having sold the tobepaidforbyabiu 
bacon in question to Jtmes Gadsden for 798/. 7*. 8rf. to be ^ler waa giTen'to the 
paid for by a bill at two months, on the 5th of March wharfinger to deiirer 
last weighed the same, and left an order with the De- whowenitoLe wharf 
fendant, at whose wharf the bacon lay, to deliver it weighed the whole, 
to James Gadsden or his order ; that on the 9th of the "f «~^*^*J ••▼•^ 

balei, and then became 

same month Gadsden weighed the whole of the bacon, bankrupt, whereupon 
and took away 26 bales, leaving the remainder at the ^ ▼«>dor within ten 
Defendant's wharf; that on the 10th, Messrs. Pimtell the wiTOTdered Uie 
and Co. having heard that Gadsden was insolvent, gave wharfiager not to de- 
an order to the Defendant not to deliver the remainder jJ*J^ omtom of the 
of the bacon to Gadsden, together with an undertaking to trad* the chargea of 
indemnify him f^ainst the consequences ; that Gadsden rT^j^aT^UieiJ^^ 
soon after became a bankrupt, and that the Plaintiffs for 14 daja after the 
being chosen assignees under this commission, de- •^ ?iSui»n ^''t 
manded the bacon of the Defendant, who refused to aesaion of the whole 
deliver it ; that by the custom of the trade, where the "*d *>»^ ^ ^«^«' 
goods sold continue to be at the wharf after the sale, the what remained in the 
charges of warehousing are always borne by the vendor ^^"^ ®^ ***• wharfin- 
for 14 days from the sale, at the expiration of which time, 
and not before, they are entered in the books of the 
wharfinger in the name of the vendee. A verdict was 
found for the Plaintiffs, with liberty to the Defendant 
to move that a nonsuit might be entered. 

Accordingly, a rule nisi for entering a nonsuit having 
been obtained. Best and Praed Serjts. were this day 

(m) 8. C. 6 Eap. Rep. 139. And see Barwum r. Andergon, 2 Campb. 248. 
HM«mT.jreyer,6Ea8t.614. 11^ ▼. Jr«MH» 11 Eaat.2IO.216> SUmdd 
▼. HmgktM, 14 East. S09. Busk t. DavUl 2 M. & 8. 397. 401. 

F 3 called 
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Hammond 
and Otbera 

V. 

Anderson. 



called upon by the Court to support the rule. Though 
the property in the goods was completely transferred to 
the vendee by the sale^ yet the possession continued in 
the vendor. So long as the vendor continued to pay for 
warehousing, the warehouse must be considered as his 
own. The case therefore stands precisely upon the 
same grounds as if the vendor had sold the goods lying 
in his own warehouse, and the vendee after taking away 
a part had become insolvent ; in which case the right of 
the vendor to retain the remainder would be unques- 
tionable. Before the sale it is clear that the warehouse 
of the wharfinger was the warehouse of the vendor, and 
as the vendor by the custom of the trade continued to 
pay for the warehousing after the sale, there is no rea*- 
son why it should not still be considered in the same 
light. This therefore is not a case of stoppage in trvnsitu, 
nor do the decisions upon that subject in which the 
vendee has put an end to the transitus by exercising acts 
of ownership, apply to this. Nor is it like the case of 
Shibey v. Heyward, 2 H. BL 604. where the delivery of 
part of a cargo was considered such a delivery of the 
whole as to prevent the right of stopping in transitu, 
since the ship in that case seems to have been chartered 
by the consignees themselves ; but the present case is 
more like that of Northey v. Eeld, 2 Esp. N. P. Cas. 613. 
where the vendee having neglected to pay the duties 
upon wines consigned to him, they were lodged in the 
king's stores for the purpose of being sold, unless the 
duties and charges of warehouse room, Sfc. should be 
paid within three months, and Lord Kenytm held, that 
while the wines continued in the king's stores the right 
of stopping in transitu remained. 



SirJAMEsMANSFiELDCh.J.(stoppingSAg>AfrrfSerjt.) 
The right of stopping in transitu is a favourable right 
which the courts of law are always disposed to assist. 
But I do not know how to distinguish this from the case 

before 
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before decided in thiB Court. The whole quantity of 
bacon was sold at one price by a bill payable at two 
months, and an order given to deliver it. On the 9th 
of Mcarck the whole was weighed and twenty-five bales 
sent away : the rest remained at the wharf and in the 
custody of the Defendant. So much having been taken 
away, and the whole weighed by the bankrupt, it is in- 
sisted that the bankrupt had taken possession of the 
whole. It is not disputed that the whole becaime the 
property of the bankrupt at the time when the order 
was given. But it appears that by the custom of the 
trade the vendor gives a sort of indulgence to the vendee, * 
by continuing to pay the warehouse room for 14 days after 
the sale. Except in this respect, however, the vendor 
has no more concern with the goods sold than a stranger ; 
The question is. Whether it be not too late for the 
vendor to claim any part of the goods on account of the 
bankruptcy of the vendee? As to those bales which 
were sent away, the bankrupt had taken actual pos- 
session, and therefore no question can arise ; and when 
it is admitted that he had taken possession of a part, 
how can it be said that he had not taken possession of 
the whole ? The price was entire ; and the whole to be 
paid for by one bill. On a former occasion this Court 
decided that, where a part of the goods sold by an entire 
' contract was taken possession of, the vendee had taken 
possession of the whole. However equitable therefore 
the claim of the vendor may be in this case it appears 
to me that he was too late to take advantage of it. It 
is of greater consequence that the law should be as uni- 
form as possible, than that the equitable claims of an 
individual should be attended to ; and as I cannot dis- 
tinguish this case from that which was before decided 
in this court, I think that the verdict must stand. 



1804. 

Hammond 

•■dOtker* 

«. 

ANDBR60N. 



Heath J. I am of the same opinion. Though the 
goods continued in the warehouse of the Defendant after 

F4 the 
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the sale, they .were bo longer in the posseftsion of the 
vendor for any purpose whatsoever. The jury was of 
opinion that the payment of warehouse-room by the 
vendor was a mere indulgence eiven to the vendee. The 
contract being entire, and part having been taken away, 
the privilege of stopping in transitu could not attach. 

RooKE J. The facts of this case are too strong to be 
got over. The whole of the goods was paid for by ode 
bill ; a general order was given for the delivery of the 
whole, and the purchaser under that order went and took 
away a part ; how could he more effectually change the 
possession. 

Chambre J. The privilege of stopping m tranntu 
appears to me to have been carried far enough. It cer- 
tainly creates an inequality among the creditors, by 
giving a preference to one over the rest. However, I 
have no objection to the privilege itself, provided it be 
confined within proper bounds. But was there not here 
a complete delivery of the goods ? The payment of the 
warehouse-room by the vendor cannot make a difference. 
The vendor of course charges just so much more as will 
pay the expence of the warehouse-room. If the expence 
had been paid by the vendee, it would not make a de- 
livery at the wharf a delivery to him. Nor can the vendor 
avail himself of the circumstance of the expences being 
paid by him to prevent a delivery to the vendee from 
operating as such. This is a much stronger case than 
that of Slubey v. Hayward, which proceeded upon the 
principle that a delivery of part where the contract was 
entire was a delivery of the whole. But here there was 
an actual delivery of the whole. There the person who 
made the delivery, delivered a part only out of the ship. 
But here the bankrupt had actual manual possession of 
every article, and having weighed them all he took upon 
himself to separate them. It seems to me therefore to 

be 
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be perfectly clear that the original vendor had no claim, 1 804. 

and that the verdict is right. '^-^' 

f> 1 1- 1 1 Hammond 

Rule discharged. aod otben 

V, 

Anderson. 



T 



Flint v. Brandon. Jmmisih. 

HIS. was an action of covenant. The declaration CoTenaat in » lease 



stated, that by indenture of the 29th of Jtify 1789, ***'*?• '"^ ''^"'^ 

^ , , . . * not dig grarel out of 

the Defendant demised to the Plaintiff certain premises anypartofthedemis- 
to hold fiom the 29th of September 1799 (being the day •^ P"»«»i«» without 

, . , , - --- ^, - . consent of the lessor, 

on which a lease granted to Thomas Llutton therein men- or pajing to him lOf 
tioned would expire) for 21 years ; nevertheless the same P*^ '^■^» except what 
to be put into the possession of the Plaintiff in the same ^^ ^^^^^ i^*«f Uie 
state and condition as it was expressly covenanted, de- premises demised, 
clared, and agreed to be yielded up by the said Thomas \^J^*^l!^^ 
Clutton, his executors, S^c. unto the original landlord otA.B. Bj indorse- 
thereof, his heirs or assigns, in and by the said lease "^* "^* ^ *^ 

. lease before execa* 

granted to the said Thomas Clutton: that the Defendant uon, it was agreed 
covenanted that the Plaintiff, at the expiration of the ^* »* •'»®«*^ ^ '*w. 
lease to Clutton, should be put into possession of the |^ „ ^ ^f ^^ 
demised premises, and that the premises should then be within demised pre- 
in the same state and condition as Thomas Clutton, did, in ""**/?' ^^•.pJ'P**^ 

of making bnoks or 

and by his said lease, covenant with the original landlord tiles, he pajing the 
to leave and yield up the said premises. The declaration '•»•««•'• ft>^ •▼•1 

acre which he shoold 

then averred, that on the 8th o{ June, 1779, by a memo- ,oiet; and farther, 
randum in writing between the said Thomas Clutton and **»•* it shoold be law- 
one Henry Penton (the original landlord) it was agreed, i,^'„p aJ^*^g7or 
that it might be lawful for the said Thomas Clutton, his grard anjpart of the 
executors, l^c. to break up and dig for gravel any part or ^''!^ ^•"^^ P'T 

, *^ . mises, he covenanting 

parcel of the said demised land, he the said Thomas Clut^ to paj to the lessor 
^011 thereby covenanting for himself, his executors, ^c. to *^'' ^ ^^^ ■*" ^ 

should break op and 

make good the same at or before the expiration of the dig at or before the 
said lease to him, which was the covenant and agreement «qpw»*i» ofiht time, 
of the said Thomas Clutton referred to by the said cove- ^,„^^ Heid^that the 

lessee was not entitled 
to dig lor graTol in the two acres of garden groond mentiooed ia the leaie» without making them 
good. 

nant 




74 CASES IN TRINITY TERM 

■ 

1 804. nant of the Defendant ; that the premises at the expira- 

tion of the lease to Thomas Cbiiton, were not in the same 
state and condition as the said Thomas C/u^on had agreed 
to put them in, but, on the contrary thereof, divers pits 
and holes made by Thomas Glutton, by virtue of the said 
memorandum, were unfilled, unlevelled, and not made 
good. The second count stated the covenant in the lease 
from Penton to ITiomas Glutton, thus : *' That it might 
be lawful for the said Thomas Glutt(m,his executors,^, 
to break up and dig for gravel any part or parcel of the 
said demised premises, the said Thomas Glutton, thereby 
' covenanting for himself, his heirs, 2fc. to pay to the said 
Henry Penton, his heirs, 2fc. the sum of 20/. for every 
acre he or they should so break up or dig, and to make 
good the same at or before the expiration of the deed to 
him;" the breach was the same as in the first count. The 
Defendant, as to the first count, pleaded, that the deed 
of the 29th otJuly 1789 was not his deed ; 2dly, that it 
was not agreed between Henry Penton and Thomas 
Glutton, in manner and form as the Plaintiff alleged ; 
and he pleaded two similar pleas to the second count 
On all these pleas issues were joined. 

The cause was tried before Sir James Mansfield Ch. J. 
at the Westminster sittings after Easter term, and a ver- 
dict was found for the Plaintiff with 1000/. damages. In 
this term a rule nisi for a new trial was granted. Upon 
the production of the deeds in Court, it appeared that 
the lease from Penton to Glutton contained a covenant on 
the part of Glutton, his executors, 2fc. " that he or they 
would not dig or cause to be dug any gravel, brick-earth, 
sand, or clay, out of any part of the premises thereby de- 
mised, without the consent of the said Henry Penton, his 
heirs, 2^c. or paying unto him or them the sum of 10s. 
for every load, except what should be dug out of two acres, 
part of the premises thereby demised, part of a garden 
late in the possession of Edward Golei' that upon the 
said lease was indorsed a memorandum, whereby it was 

mutually 



Brandon. 
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mutually agreed between the said Henry Pen/on and 1804« 

Thomas Cluttan, " that it should and might be lawful to v^^^'' 

and fop the said Hemy Penton, his executors, ftc. to let ». 

or set to any person or persons whomsoever, for the pur- 
pose of making bricks or tiles only, any part or parts of 
the within-mentioned forty-three acres and two roods of 
land within demised to the said Thomas Gluttony he the 
said Henry Penton, his heirs, 2fc. allowing the said 
JTiomas Glutton, his executors, 2fc. the sum of three 
pounds for every acre he or they should let or set as 
aforesaid. And it was likewise further agreed, by and 
between the said parties, that it should and might be 
lawful to and for the said Thomas Glutton, his executors^ 
l^c. to break up and dig for gravel any part or parcel of the 
within demised land, he, the said Thomas Glutton thereby 
covenanting for himself, his executors, 2fc. to pay to the 
said Henry Penton, his heirs, 2fc. the sum of 20/. for 
every acre he or they should so break up and dig, and . 
to make good the same at or before the expiration of 
the within lease ;" and it was stated, upon affidavit, that 
at the trial the attention of the court was not called to 
the exception in the original lease, and that the verdict 
proceeded entirely upon the memorandum indorsed, it 
not being then known that any pai*t of the land demised 
to the Plaintiff formed a part of the land exempted in 
the lease, and that one acre of the land demised to the 
Plaintiff was in fact part of the two acres so excepted* 

Shepherd Serjt. shewed cause, and contended that the 
covenant in the lease from Penton to Glutton, as £u* aa 
respected gravel, was done away by the memorandum 
indorsed upon that lease ; and that although the cove-> 
nant in the lease contained an exception of two acres, 
yet that the memorandum was general, and applied to 
all the primises^ Glutton agreeii^ to pay 20/. for every 
acre which he should dig for gravel, and to make good 
the same. 

The 
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1804. • The Court here intimated, that the exception of the 

two acres in the lease could not have the effect which 
had been attributed to it by the Defendant, of giving a 
power to the lessee to dig for gravel in those two acres, 
without being obliged to make the ground good. 

Best and Praed Serjts. for the Defendant, contended 
that according to the true construction of the covenant 
in the lease the lessee was entitled to dig for gravel in 
the two excepted acres, without the consent of the les- 
sor or any obligation to pay for so doing ; and that if 
such was the true construction of the covenant it was 
not to be supposed that the lessee intended to agree by 
the memorandum to pay 20/. per acre for digging in that 
part of the premises where he had a right to dig for 
nothing, or to lay himself under any obligation to make 
the ground good in those places. 

Sir James Mansfield Ch. J. Notwithstanding the 
inaccuracy of the expressions in the lease and memo- 
randum, it is not very difficult to ascertain what was 
really intended by the parties. By the lease several par- 
cels of land are demised in a part of the country where 
land is very valuable ; and in order to avoid having any 
disputes respecting waste committed upon the land left 
to be decided by the ordinary rules of law, the covenant 
in question as to gravel, sand, clay, b^c. is inserted. The 
first question arises on the exception contained in that 
covenant. On behalf of the Defendant it is insisted, 
that it gives a power to the lessee to di^in the two ex- 
cepted acres to an indefinite depth, and totally to ruin 
those two acres, without being obliged to make any 
compensation to the lesscnr. If indeed such a poVer 
had been expressly given, the lessee must have had the 
benefit of it; but it is very improbable that the lessor 
should have intended to give it, and the Court will 
never put such a construction on a lease as to invest a 

lessee 
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lessee with a right of that extensire natare, unless the 1804. 

words are so clear as not to admit of restriction. In 
this case, however, they are so far from clear that the 
exception does not apply to the first part of the restraint, 
that is, to the digging without licence, but only to the 
payment of ten shillings per load. The truth seems to 
be this ; that the person who drew the lease thought it 
might be worth while for the lessee to give ten shillings 
per load rather than not dig at all, but he was not to be 
permitted to do so in the two acres which were garden 
ground, at any price. It was natural to make the re- 
striction respecting garden ground rather tighter than 
that which applied to the rest of the land. This being 
the nature of the lease, the parties before the execution 
of it agree by a memorandum that it shall be lawful for 
Penton the lessor to let off any part of the premises to 
make bricks or tiles, he allowing to Glutton 31. per acre 
for every acre which he should so let. This permission 
to the lessor applies to every part of the premises, and 
certainly includes the two acres to which the exception 
in the lease applies. Can it then be supposed that if • 
CluttoH by the lease had liberty to dig to the centre in 
those two acres without making compensation, he would 
have put it in the power of his lessor to take that right 
from him for 3/. per acre. This decisively shews either 
that it was not the original meaning of the parties to 
give such a right to the lessee, or that it was intended 
to be done away, by the memorandum. It is then fur- 
ther agreed that Glutton may dig for gravel in any part 
of the within demised land, he covenanting to pay 20/. 
per acre for every acre which he shall so break up, and 
to make it good. These words are as general as those 
by which the lessor is empowered to let. And can it 
be supposed that if the lessee h^^a right by the lease 
to dig gravel in the two acres in question for nothing, 
he would have covenanted in such general words, and 
would not have introduced an exception as to these two 

acres. 




78 CASES IN TRINITY TERM 

1804. acres. It seems to me, therefore, that aeccnrding to the 

true and only rational construction the memorandnm 
amounted to a perfectly new agreement as to digging 
sand, gravel, 8^. and that there is no pretence for seV 
ting up an exception as to any part of the ground. As 
to the exception itself it is part of the covenant of the 
lease, which, if doubtful, must be taken most strongly 
against the covenantor. It is not necessary to determine 
what would have been the effect of the Defendant's co- 
venant if the lease and memorandum between Pentan 
and Glutton could have been construed in a different 
manner from that which I have stated. But as the 
memorandum only speaks of making the ground good, 
and that memorandum is in general terms, there might 
have been strong ground to contend that the Plaintiff 
was only bound to look at that part of the agreement 
between Penion and Clutton which related to the sub- 
ject of making the ground good. On this point, how- 
ever, it is unnecessary to give any opinion, since by the 
construction which I have given to the lease and me- 
' morandum taken together the covenant of ChUton, to 
make the ground good, applies to all the premises 
demised. 

Hbath J. In an instrument so obscurely worded it 
may be difficult to find the meaning of the parties with 
certainty. But we must proceed to construe according 
to the principles of law and the rules of grammar. By 
the common law the lessee was not entitled to dig. It 
was therefore necessary to give him a power to do so. 
But in the lease no such power is given respecting the 
two excepted acres, for such a power could not be given 
by way of exeeption. Then, as to the memorandum, it 
is an agreement betv^n both parties,by which each was 
to receive some advantage not given by the lease. The 
lessor was to have the liberty of letting die land to make ' 
bricks on paying 3/. per acre only, and the lessee as a 

com- 
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compensation for this, instead of paying lOs. per load 1804. 

for every load of grdvel dug, &c. was to pay 20Z. per 
acre for every acre which he should break up, and to 
make it good. This new agreement is in general terms, 
and therefore extends to every part of the land demised. 

RooKE J. I am of the same opinion. 

CuAMBRE J. I am entirely of the same opinion. The 
covenant on which the action is brought clearly refers 
to the memorandum, and the construction which has 
been adopted appears to me to be the only safe line to 
pursue. Had the covenant in the lease to Glutton been 
clear in its own terms, and could it have stood consis- 
tently with the memorandum, there might perhaps have 
been more difficulty, and we must have endeavoured to 
put such a construction on all the parts as to make them 
consistent with each other. But here the memorandum 
is quite a new agreement. 

Rule dischaiged. 



To a piet of cotot- yNDEBITA TUS assumpsit for the use and occupa- 

tnre the Plaintiff r«- # -r r 
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1804. 

/mm istb. Farreb V. The Countess Dowager of Granard. 

T 

plied, that the De- -'- tion of certain ready furnished lodgings ; and also 
fendant'i husband for money paid, money had and received; and on an ac^ 

** lived ^"^ resided in - «^, « i-rxni ^ • <• 

part! beyond the teas, co"^* stated. Plea, that the Defendant, at the time of 
via. in inimd, and making the promises, jfc. was, and yet' is, the wife of the 
u^lAi^£!£X^ Rev. Samuel Littk, D.D. which said S. L. is now Uving, 
separate and apart to wit, at the parish aforesaid, in the county aforesaid, 
fiom her hnsband, ^ j ^i^^ g^^ wherefore, «fc. Replication that before and 

as a single woman ; ^ ^ . , 

and as sooh single at the time of the making of the said several promises 
woman, promised," ^jj undertakings in; the said declaration mentioned, 
a general demur- ^^^ continually from thence hitherto the said S. L. in 
rar. (a) the said plea mentioned lived and resided in parts be- 

yond the seas, that is to say, in that part of the United 
Kingdom of Great Britain and Ireland called Ireland; 
and tliat during all that time the said Defendant lived 
in this kingdom separate and apart from the said S. X. 
as a single woman, and that the said Defendant made 
the said several promises and undertakings in the said 
declaration mentioned as such single woman, to wit, at, 
l^c. To this there was a general demurrer and joinder 
therein. 

Best Serjt. was called upon to support the replication. 
It may be admitted that a mere temporary absence of 
the husband froAi this country will not make the wife 
liable for debts contracted by her ; but the averment in 
this replication that the husband lived and resided in 
Ireland at least calls upon the Defendant to shew that 
the absence of the husband was merely temporary. 
Besides, the replication avei-s that the Defendant lived 
separate and apart from her husband as a single woman, 
which shews that she was not separated from him for a 

(a) Vide BoggtU ▼. Frier, 11 East. 801. 

time 
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time only, but had assumed a character different from 
that which she would have derived from him while she 
lived as his wife. The case of De Gaillon v. VAigle, 
1 Bos. Sf PuU. 367. is precisely in point ; the replication 
there was in terms the same as this ; for the averment 
that the Defendant carried on the business of a mer- 
chant as a single woman could make no difference, as 
the trade was not carried on within the city of London. 
The case of Walford v. The Duchesse de Pienne, 2 Esp. 
N. P. Cos. 654. is also a strong authority for the Plain- 
tiff, in which case Lord Kent/on intimated that the prin- 
ciple of the old common law, where the husband had 
abjured the realm, applied to a case in which the hus- 
band had left the kingdom for four years. 



81 
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Sir James Mansfield Ch. J. The terms of the re- 
plication are perfectly consistent with a mere temporary 
absence. They might be applied to the case of every 
man who goes for a short time to live in Ireland or Scot- 
land, and whose wife in the mean time contracts debts 
here. 

Heath J. The case of De Gaillon v. UAigle pro- 
ceeded much upon the ground of the Defendant's hus- 
band being a foreigner. 

Judgment for the Defendant. 

Sdhn Serjt. was to have argued in support of the 
demurrer. 



Vol. I. N. S. 



G 
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1804. 

Isaac Garland and Elizabeth his Wife, John 
CoRRY and Ann his Wife, and Thomas Tomkins, 
v. Rees Thomas, James Leach, Robert Leach, 
Francis Woodforde, and Richard Messiter. 

Devise to the ase rT^HE following case was sent by the Master of the 
^ty^2Js.C.^^d ^ I^o"s for the opinion of this Court. 

hit two niecei E, G, 

TiTor and torriTon of -K^^^ Clarke gentleman, being seised of, and entitled 
them, ud the heirs of to. Certain freehold estates at Lavington in the county of 
the body of such snr- Somerset, by his will duly executed and aUested for de- 

▼iTor Mid snnriTors is -^ y 

tenmnu in common, vising real estates, bearing date the 5th day of March 
mnd not as joint te- jygg ^^^ ^nd devised unto the Defendants Rees Thomas 

nants. Held that an- ^ 

der thu devise s, C. ^nd James Leach (and one Henry Pain, since deceased) 
E,G.nndA,C.io6k ^U those his freehold farms, lands, tenements, and he- 
mon.(a) reditaments, with their appurtenances, at iMvhigton 

aforesaid, to hold to them the said Ree3 Thomas, James 
Leach, and Henry Pain, their heirs and assigns, upon 
trust as to one undivided moiety or half part thereof, 
the whole into two equal parts to be divided, to the use 
of his the said testator's nephew Richard Clarke, for life, 
without impeachment of waste ; remainder to the said 
trustees and their heirs to preserve contingent remain- 
ders ; remainder to the use and behoof of the first son 
of the body of his said nephew Richard Clarke, lawfully 
begotten in tail ; remainder to the use and behoof of the 
second, third, fourth, fifth, sixth, seventh, and every son 
and sons of the body of his said nephew Richard Clarke, 
lawfully begotten, severally and successively, in tail ; 
remainder to the use and behoof of all and every the 
daughter or daughters of the body of the said testator's 
nephew Richard Clarke, lawfully begotten, in tail ; and 

(o) Vide Doe d, Lijord v. Sparrow, 13 East. 359. Doe d. Calkin r. 
Tomkinson, 2 M. & S. 1G5. Edwards v. Syinons, G Taunt. 213. 

for 
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for want of such issue^ to the use and beltoof of his the 
said testator^s niece Susannah Clarke, and his ttoo nieces, 
the Plaintiffs, Elizabeth Garland {by her then name of 
Elizabeth Fountain), and Ann Corry {by her then name of 
Ann Fountain) and the survivor and survivors of them, and 
the heirs of the body of such survivor and survivors as tenants 
in common, and not as joint tenants ; and for want of such 
issue, remainder over, and upon trust, as to the other 
moiety or half part of and in the said hereditaments 
and premises, the whole into two equal parts to be di- 
vided, to the use of his the said testator's said niece 
Susannah Clarke, and her assigns, for life, without im- 
peachment of waste ; remainder to the said trustees to 
preserve contingent remainders ; remainder to the first 
and every other son of the body of his said niece Susamuth 
Clarke, lawfully begotten, in tail ; remainder to the use 
and behoof of the first, second, third, fourth, fifth, sixth, 
seventh', and all and every other the son and sons of the 
body of his said niece Susannah Clarke, lawfully begotten, 
severally and successively, in tail ; remainder to all and 
every the daughter and daughters of the body of the 
ftaid Susatmah Clarke, lawfully begotten, in tail ; and for 
want of such issue to the use of his the said testator's nephew 
Richard Clarke, and his said two nieces the Plaintiffs, 
Elizabeth Garland and Ann Corry, and the survivors of 
them, and the heirs of the body of such survivor, as tenants 
w common, and not as joint termnts ; and for want of such 
issue remainder over. The devisor died seised, without 
having revoked or altered his said will, leaving said 
Richard Clarke, his nephew and heir at law, and said 
Susannah Clarke him surviving. The said testator's 
nephew Richard Clarke, entered upon and took posses- 
sion of the moiety of the said estate and premises at 
Lavington, so devised to him for his life as aforesaid, 
and died without issue, leaving the said Susannah 
Clarke and the said Plaintiffs, him surviving. The said 

G 2 Sumtmah 
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Susannah Clarke entered upon and took possession of 
the moiety of the said estate at Lamngton so devised to 
her for her life, as aforesaid, and afterwards intermarried 
with the said Defendant Jeunes Leach, and she and the 
said James Leach, in her right, continued in the pos- 
session thereof until the death of the said Susannah: 
after the death of the said Richard Clarke the said 
Susannah Leach (formerly Clarke) and the Plaintiffs 
Elizabeth and Ann, entered upon and took possession 
of the moiety of the said estate at Lavington, so de- 
mised to them, and continued in the possession thereof 
until th& death of the said Susannah Clarke,, who died 
in September 1800, leaving the Defendant Robert Ijeach 
her eldest son and heir at law, and the Plaintiffs 
Elizabeth and Ann her surviving. 

The question for the opinion of the Court was. What 
interest the Defendant Robert Leach and the Plaintiffs 
Elizabeth Garland and Ann Corry took under the will of 
the testator Robert Leach, in the estate at Lavington in 
the county of Somerset ? 



Best Serjt. for the Plaintiffs. The question in this 
case arises upon the words " to the use and behoof of , 
his the testator's niece S. Clarke, and his two nieces 
Elizabeth Garlwid and Ann Cony, and the survivor and 
survivors of them, and the heirs of the body of such 
survivor and survivors, as tenants in common, and not 
as joint tenants.*' While S. Clarke was living, the three 
nieces held as joint tenants; but on the death of 5. 
Clarke, the two survivors became tenants in common in 
fee of her share. Had the former words of the devise 
stood alone and uncontrolled by the expression ** as 
tenants in common, and not as joint tenants," no man 
could have doubted that the estate given was an estate 
in joint-tenancy. If, however, the effect contended for 
by the Defendants be given to these latter words, then 

the 
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the words '' survivor and survivors, and the heirs of the 
body of such survivor/' must be altogether excluded and 
rejected. But if they can stand consistently with that in- 
terpretation which I put upon the devise, they ought not 
to be excluded and rejected. The words as ** tenants in 
common, and not as joint tenants/' do not relate to the 
original devisees, but to the heirs of the body of such de- 
visees, and this construction will square with the rule of 
applying the relative to the last antecedent. In Haws v. 
Hawsy 3 Atk, 624. the devise was to the testator's four 
children, ** their heirs and assigns, equally to be di- 
vided between them, share and share alike, as tenants 
in common, and not as joint tenants with the benefit of 
survivorship." It was contended that the last words 
referred only to a benefit of survivorship to the sur- 
vivors of the children, if one or more died in the life- 
time of the testator ; but Lord Hardwicke said, '' this is 
too nice a construction, for it is more natural to sup- 
pose that a man intends the children of his children 
should be provided for than not, and the Court sup- 
poses a parent is taking care of the posterity of his 
children." In Armstrong v. Eldridge, 3 Bro. Ch. Ca5.2 16. 
the devise was to several, " equally between them, share 
and share alike," for their lives, and " after the decease 
of the survivor of them," upon trust. There the latter 
words were held to create a joint-tenancy, notwith- 
standing the former words, the Lord Chancellor ob- 
serving, '* that though the words, equally to be divided, 
and share ^d share alike, were in general construed 
in a will to create a tenancy in common, yet where the 
context shews a joint-tenimcy to be intended, the words 
should be construed accordingly." Now the words 
creating the joint-tenancy in that case, were less strong 
than those which point to the same estate in this. 
Again, in Barker v. Giles, 2P.Wms.280. a devise of 
lands to two, and " the survivor and survivors of them, 

G 3 and 
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and their heirs aind assigns for ever, equally to be di- 
vided betveeen them, share and share alike/' viras held 
to create a joint-tenancy in the two for life, with se- 
veral inheritances. In that case Lord Chancellor Kmg 
said, " it is a certain rule in the exposition of wills es- 
pecially, that every word shall have its effect, and not 
be rejected, if any construction can be put upon it/' 
In Tuckerman v. Jefferies (cited in Marryat v. Totonky^ 
1 Vez. 103.) the devise was of all the testator's estate 
to two nieces E. and /. to be equally divided between 
them, and from and after their decease to the right 
heirs of /.; HoU Ch. J. held it a joint tenancy, during 
their lives ; and in 2 Roll. Abr.90. pL 5. a devise to two 
** equally to be divided between them, to have and to 
hold, to them and to the suiTivor of them, and to the 
heirs of the body of the survivor/* was resolved to 
create a joint tenancy. If the first takers under this 
will are adjudged to have a tenancy in common, the 
words respecting survivorship must be altogether ex- 
cluded, and consequences totally different from those 
which would ensue, if full effect was given to them, 
must follow. The judgment in Lord Bindon v. Lord 
Suffolk, 1 P. Wms. 96. which is an authority the other 
way, was reversed in the House of Lords. [Sir Jame$ 
Mansfield Ch. J. observed, that the decision of Lord 
Chancellor Cowper in that case had always been treated 
as the right decision, and particularly in the case of 
Roebuck v. Dean, 2 Vez. Jun. 266.] If the words in 
this devise, which create .a joint-tenancy, cannot stand 
consistently with those which create a tenancy in com- 
mon, it will be for the Court to decide which shall be 
rejected. 



Lens Seijt. contri. In construing this devise the 
Court must be driven to the necessity of excluding 
some of the words used by the testator from taking 

effect J 



IN THE Forty-fourth Year of GEORGE III. 



87 



effect ; in so doing the reason of the thing, as well as 
the rules laid down in similar cases, must induce them 
to exclude those words which interfere with the creation 
of a tenancy in common in the devises. Haws v. Haws 
supports this construction of the will ; and though Lord 
Hardwicke in that case (as it is reported in 1 Vez. 14.) 
expressed his disapprobation of the construction that 
the words of survivorship there used meant a surviving 
the testator, yet he admitted it might be resorted to, 
if no other reasonable construction could be found* 
Those who argue on . behalf of the Plaintiffs wish to 
destroy the words " tenants in common," or to apply 
them in such fanciful way as best suits their pm- 
pose. Lord Dindon v. Lord Suffolk has always been 
acted upon without reserve, and Lord Hardivicke, in 
Haws V. Haws, considers it as deciding the point then 
before him. It is also referred to, as authoritative, by 
Lord Alvanley, then Master of the Rolls, in Russell v. 
Long, 4 Vez.jun.55l. He there said, " if no other sense 
can be put upon the. words except survivorship at the 
death of the testator, that must be the construction.'' 
In Russell r. Long the words used were, *' shaie and 
share alike;" here the express term "tenants in com* 
mon*' is used* The case of Maberley v. Strode, 3 Vez. 
Jun. 454. is to the same effect. Nor is the construc- 
tion for which the Defendants contend at all affected by 
the case of Barker v. Giles, which was a devise to two 
persons^ and the survivor or survivors, and their heirs ; 
because the devise being to two persons only, all the 
words might be satisfied by holding them joint-tenants 
for life. The same observation applies to the case of 
Armstrong v. Eldridge. The case of Rose d. Vere v. Hill, 
3 Bur. 1881. is an authority precisely in point to sup- 
port the construction for which the Defendants con- 
tend. There the devise was to five," and the survivors 
and survivor of them, and the executors and adminis- 

G 4 trators 
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trators of such survivor, share and share alike, as tenants 
in common, and not as joint tenants;" which words 
were held to create a tenancy in common in fee. The 
cases of Stringer v. Phillips, 1 Eq. Cos. Ab. 291. and 
Stones V. Heurtley, 1 Fez. 165. support the same doc- 
trine. In the latter of these cases Lord Hardwicke cites 
Blissett V. Cranwell, 3 Lev. 373., 1 Salk. 226. and adopts 
a mode of reasoning directly the reverse of what he has 
been supposed to have held in Hatos v. Haws. If his 
opinion therefore is to govern the present case, that 
opinion is with the Defendants. At all events, the 
words creating a tenancy in common in this will are so 
express that they cannot be done away by any reason- 
ing or explanation whatever. 

Sir James Mansfield Ch. J. As this case comes 
from the Court of Chancery, this Court is only called 
upon to certify its opinion to the Master of the Rolls ; 
but it may not be amiss to notice shortly the substance 
of the will, and to state the grounds upon which we 
hold that Robert Leach the son of Susannah Clarke, is 
entitled to one-third of one moiety of the estate on 
which the question arises. Reading this will, and 
looking at the consequences of the devise in question, 
I should have felt great difficulty in adopting any other 
construction than that which the Court now adopt, 
even if no similar case had ever been decided. The 
construction contended for by the Plaintiffs is, that by 
virtue of the devise Elizabeth Garland and Ann Corry 
having surviyed Susannah Clarke, they, as such survivors, 
take the whole estate to themselves in the manner given 
by the will. Now the first consequence of this con- 
struction would be, that if S. Clarke died leaving chil- 
dren, her children would be excluded ; and the next, 
that supposing Elizabeth Garland and Ann Corry should 
die without issue, then the issue of S. Clarke being ex- 
cluded, 
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eluded^ the estate would go over, though it was not in- 
tended to go over till failure of issue of all. What a 
very capricious distribution would this have been ! The 
testator intended that his three nieces should be equally 
benefited in the event of JR. Clarke dying without sons 
or daughters ; and nothing more absurd could be im- 
puted to him, than the intention that the death of one 
of his nieces before the other should strip the children 
of the niece so dying of all benefit under the will. Be- 
fore we impute such an intention to him, we ought to 
see it so clearly expressed as not to admit of a doubt. 
But when we examine the words of the will, we find such 
intention excluded. Having given the estate to his three 
nieces, he adds, " and the survivor and survivors of them, 
and the heirs of the body of such survivor and sur- 
vivors, as tenants in common, and not as joint-tenants." 
If the words " tenants in common'' are to be referred 
to the whole devise, there is an end of the question : 
but if that be not the case, did he mean that they should 
apply to the heirs of the body of the survivor, or the 
heirs of the body of the survivors ? For he could not 
mean they should apply to both, since it is impossible 
the heirs of the survivor should ever take, if the heirs 
of the survivors had already taken in that way. . When 
the testator was giving his estate to his three nieces, 
he meant them all to take equally, and probably he 
reasoned with himself, that possibly one or two of his 
nieces might die in his lifetime, in which case the sur- 
Tivor or survivors were to take the whole. It is true, 
that in this way of putting the case that consequence 
win follow, which can only be attributed to the tes- 
tator's ignorance or forgetfulness, viz, that the children 
of his niece or nieces (should they have any) dying in 
his Ufetime, would be deprived of their mother's share. 
But notwithstanding this possible consequence which 
would be attended with hardship, I think that con- 
struction 
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siruction must prevail which is the only sound and ra- 
tional construction. This I should have thought if I 
had not read any of the cases upon the subject ; and 
perhaps in forming my opinion my mind may have been 
affected by the mode of construction which has hitherto 
prevailed. Now what are the authorities ? It is ad- 
mitted that the case of Rose v. Hill is not distinguish- 
able from this, and, indeed, never were two cases more 
precisely similar to each other. By whom was the case 
of Rose V. Hill decided ? By Lord Mansfield, Mr. Jus- 
tice Wilmot, and Mr. Justice Yates : the two former of 
whom having been in the constant habit of attending 
the Court of Chancery, their attention must often have 
been called to the case of Lord liindon v. Lord Suffolk. 
It has been argued that the case of Lord Bifidon v. Lord 
Suffolk was reversed in the House of Lords ; but I think 
that decision right, and it has been supported by the 
subsequent authorities referred to in Mr. Coxe^s P. Wm$., 
particularly the case of Stringer v. Phillips. It is true 
that the latter words might be limited to the heirs of 
the body of the survivor or survivors, and so not ex- 
tend to the first taker. But there does not appear to 
me any difference between this case and that of Stringer 
V. Phillips, except that in the present instance an ex- 
press tenancy in common is created, whereas in Stringer 
V. Phillips the words were " equally to be divided be- 
tween them," which are usually held to create a tenancy 
in common. I do not think any of the cases cited 
for the Plaintiffs apply to this case. In the case of 
Armstrong v. Eldridge the testator, after directing the 
trustees to pay the proceeds of an estate equally, be- 
tween his grand-daughters for their lives, says, and 
after the decease of the survivor of them, in trust, to 
pay to and amongst all the children of the devisees. 
Now whatever might be the meaning of the former 
words of the devise, it was quite impossible to say 

that 
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that the testator meant that the children of his grand- 
daughter should receive any thing until all his grand- 
daughters were dead ; for the limitation to the children 
is not to take place until after the decease of the sur- 
vivor of the first devisees. The case of Barker v. Giles 
turned on the meaning of the word *' survivor," to which 
Lord Chancellor King could not give effect without 
making it a joint-tenancy. In the case of Tuckerman v. 
Jejeries, there was a remainder limited after the death of 
the survivor of the first devisees, which therefore could 
not take efiect until both were dead. The case in 
2 Rolf. Abr. 90. has already received an answer from 
my brother Lens. The words of the present case make 
it impossible to put any other construction upon the 
will than that which we have adopted. The case of 
Roebuck v. Deane, together with the others referred to 
hi the argument, which followed that of Stringer v. 
Philips, all plainly shew that in a demise of personal 
estate the plain sense of which is to give a tenancy in 
common, the word survivorship must be taken to mean 
a survivorship at the death of the testator. On these 
grounds, therefore, we shall certify our opinion to 
the Court of Chancery, that Robert Leach took an 
estate tail in one third of a moiety of the premises 
in question. 
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RooKE and Chambr£: Js. expressed themselves of 
the same opinion. 

The following certificate was afterwaixls sent to the 
Master of the Rolls : 

This case has been argued before us by counsel, and 
we are of opinion, that under the will of the testator 
Robert Clarke, the Defendant Roberi Leach took an es- 
tate in tail general in that part of the estate at Lamng" 
ton which was devised, in the first instance, to the use 
of his mother Susannah Clarke, afterwards Leach, for her 

life; 
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life ; and that the said Defendant Robert Leach, and the 
Plaintiffs Elizabeth Garland and Arm Corry took a like 
estate tail in the other moiety of the estate, in equal 
shares, as tenants in common. 

J. Mansfisld. 

G. ROOKE. 

A. Chambre. 



(AT THE OLD BAILEY.) 



AprUUih. 

Upon an indiet- 
ment for diipoAing 
of and pottiog away 
a forged Bank note, 
knowing it to be 
forged, the proceca« 
tor may giro evidence 
of other forged notea 
haTing been nttered 
bj the priaoner, in 
order to pro? e hia 
knowledge of the 
forgery, (a) 



The King v. Sarah Wylie and Another. 

THIS was an indictment against the prisoners for 
disposing of and putting away a forged Bank note 
for one pound, knowing the same to be forged. 

It having been proved that the prisoners put off the 
note stated in the indictment at the shop of one John 
Hind, and that the same was forged ; the counsd for 
the prosecution, in order to shew that the prisoners knew 
the note to be forged, offered to prove that the prisoners 
had before passed other forged notes to other persons. 

Knapp and Alley, for the prisoners, objected to the 
admissibility of the evidence : they urged, that no evi- 
dence could be given of any transaction not stated in 
the indictment, since the prisoners could not be pre- 
pared to defend themselves against a charge of which 
they had no notice. That it was never allowed upon 
indictments for burglary or robbery, to prove offences 
previously committed by the prisoner, in order to shew 



(a) Vide. Rex ?. Ball, I Campb. 324. 



quo 
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ever admitted upon an indictment for uttering bad 
money, which was very analogous to the present. That 
if this evidence was admitted upon an indictment for 
uttering forged Bank notes, it would be an exception 
to the general law of evidence ; and that, at all events, 
the prisoners ought to have received notice of the seve- 
ral utterings intended to be proved against them, as in 
the case of barratry, where upon a general indictment 
against one as a common barrator, the prosecutor is 
required to give notice of the particular facts intended 
to be proved. That introducing other transactions 
tended to confound prisoners in their defence; and 
that in indictments for misdemeanors, if several mis- 
demeanors were charged in one indictment, it had been 
usual for the Judges to quash the indictment. 

Garraw, Fidding, Giles, and Bosanquet, for the 
Crown, were stopped by the Court. 

Lord Ellenborough Ch. J. Certainly no different 
rule of law can prevail with respect to prosecutions by 
the Bank from those commenced by any other person. 
This point, however, is not new ; it was reserved in 
the case of The King v. Tattersall, which was tried at 
hancagUr in 1801 by Mr. J. Chambre, and received the 
collective voice of the Judges. The question was. 
Whether in giving evidence to prove an allegation that 
the party uttered a Bank note knowing it to be forged, 
the prosecutor might give the conduct of the prisoner 
in evidence, to shew his knowledge of the forgery ? The 
learned Judge resefved the question. Whether the pri- 
soner had not furnished pregnant evidence, and whether 
the jury, from his conduct on one occasion, might not 
infer his knowledge on another ? The opinion of the 
Judges was, that the jury were at liberty to make such 

inference 
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1804. inference. The prisoner does not come unprepared ; it 

is alleged that he uttered a note, knowing it to be forged. 
Are we then to exclude all evidence but what is furnished 
by this particular transaction, since without other evi- 
dence it is impossible to ascertain whether the party 
uttered the note with knowledge or under circumstances 
which shewed the uttering to be venial ? I remember a 
case in which a person came to Manchester with a large 
parcel of forged notes ; his whole demeanor afforded 
pregnant evidence of the mind and purpose for which 
he came ; and a question was made whether that evi- 
dence should be received ; for it was said, that it would 
be trying the prisoner for other utterings. But if 
crimes do so intermix, the Court must go through 
the detail. I remember a case where a man committed 
three burglaries in one night; he took a shirt atone place 
and left it at another ; and they were all so connected 
that the Court went through the history of the three 
different burglaries. The more detached in point of 
time the previous utterings are, the less relation they 
will bear to that stated in the indictment. But in such 
case the only question would be, Whether the evidence 
was sufficient to warrant the inference of knowledge 
from such particular transactions ? It would not make 
the evidence inadmissible. Such evidence may come 
out from these circumstances as to leave no doubt that 
the prisoners must have known what sort of paper they 
were passing. Under the authority, therefore, of the 
decision, which has already taken place, I think that it 
is competent to us to go into and receive evidence of 
another offence, and of the demeanor of the prisoners 
on other occasions, from which knowledge may be in- 
ferred. If the evidence do not furnish sufficient grounds 
to warrant a conclusion of knowledge, it will be laid out 
of the question. With respect to joining several mis- 
demeanors in one indictment, it has been matter of dis- 
cretion 
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for they are not erroneous on record. '^^-'*-^ 

•^ Rex 

Heath J. I am of the same opinion. This objection Wylib 

has been ah'eady taken and over-ruled. It is true that 
a prisoner shall not be punished for offences for which 
he is not charged. In an indictment for barratry notice 
must be given of the facts intended to be proved, and 
the Judges, in their discretion, will defer the trial till 
such notice has been given ; but there can be no de- 
morrer. The Judges have thought that the prisoner 
ought to be apprised of the facts to be proved against 
him ; for in barratry he would be punished for all the 
offences proved. In this case the question relates 
merely to the knowledge of the prisoners : God only 
knows the hearts of men ; and as the intention does 
not appear from the transaction itself, it must be proved 
from other facts and circumstances. I remember a case 
where several persons were tried for a conspiracy to raise 
wages» and evidence was received of circumstances 
amounting to substantive felonies, such circumstances 
being material to the point in issue. 

■ 

Thompson B. I am of the same opinion. The case 
already decided is in point. Some allusion has been 
made to the case of uttering bad money ; but I by no 
means agree that the prosecutor cannot give evidence 
of another uttering on the same day, in order to prove 
the knowledge. The Court indeed cannot inflict a 
heavier punishment on account of such other uttering, 
because it is not charged in the indictment; but it 
would be evidence that the prisoner knew the money 
uttered to be bad. Suppose a man utters one bad shil- 
ling and fifty more are found upon him, if that be stated 
in the indictment, it will make him a common utterer ; 
but if it be not alleged, still it may be given in evidence 
to prove knowledge. 

The 
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1804. The evidence having been accotdingly i 

priBoners were both found guilty. 



/ti^5tb. The King v. John Palmeb and Sarah Hudson. 



If A . deiiTer to B. rT^HE prisoners were indicted for feloniously disposing 
totl^tXt -■- of ^^ P«"ing away a forged Bank note for 2L 
Utter, tills b a « dif- knowing the same to be forged ; and also for feloniously 
^^^h'T^o^ uttering, and publishing as true a forged promissory 
the 15 Cho.% c 18. note for 2/. knowing the same to be forged. 
•• 11- («) At the trial at the Old Bailey at the February sessions, 

before Le Blanc J. it appeared that the prisoner Palmer 
had been in the habit of putting off forged Bank notes, 
and had employed the prisoner Hudson in putting them 
off; that on the 21st Jantiai^ the prisoner Pd!mfr being 
at the Rose public-liouse in the Old Bailey, sent out the 
prisoner jEftidlsoTi with the forged note stated in the indict- 
ment, for the purpose of passing it ; that Hudson ac- 
cordingly went to the shop of one John Show in Newgate- 
Street, and there purchased two muslin handkerchiefs, 
amounting to 6s. in payment, for which she tendered the 
note in question ; that the note being suspected was 
stopped, and upon examination appeared to be forged. 
That the two prisoners upon the evening of the same 
day, went to the shop otJohn Sliaw, when Palmer said, 
'* This woman has been here to-day, and offered a two 
pound note, which you have stopped : it is my note, and 
I must have either the note or the change." After the 
learned Judge had summed up the evidence, it was ob- 
jected by the counsel for the prisoners that the evidence 
related to two distinct separate offences, and not to one 
joint offence, upon which the learned Judge said, that 

(a) And see Rex ▼. HoUatt 2 Taunt. 934. 

the 



IN THE FOBTY-FOURTH YbAR OF GEORGE III. 



97 



the jury were to consider whether the woman was guilty 
of uttering the note at the shop> or the man of dispos- 
ing of it to her, but that they oould not convict both ; 
that the man oould not be convicted unless the jury 
were satisfied that he gave the very note stated in the 
indictment to the woman for a fraudulent purpose, 
knowing it to be a bad one; nor the woman, unless 
they were satisfifdd fliAt she put (be note away, knowing 
it to be forged; and that they must consider which 
they would convict, if eithei* appeared to be guilty. 
The jury acquitted Hudson, and found Palmer guilty ; 
IhiC judgment was respited, that the opinion of the 
Jo^ji^es might be taken, Whether the evidence given 
i#ould support the conviction of Palmer? 

The opinion of the Judges was on this day declared 
to the prisoner at the Old Bailey by 
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RoOKB J. who (after stating the case) proceeded thus. 
In this case two questions have been proposed for the 
consideration of the Judges ; one was. Whether the evi- 
denciMfjPPorted. the conviction upon the count, for ut- 
tering; 1^ fmblishing the note as true, knowing it to be 
fbtged ; zsA the other was. Whether the evidence sup- 
pi^rted the conviction upon the second count, for dis* 
ipoipBg of and putting away ? As to the first of these, ii 
fieemed to be the general opinion of the Judges, that if 
the w<nnan Sarah Hudson had been innocent, and had 
iK>t known the note to be forged, you would have been 
ligktly convicted upon^the first count, for uttering and 
puUwhing the note as true, knowing it to be forged, 
abceoirding to the doctrine laid down by Mr^ Justice 
FlMer, in his third Discourse, c. 1. s.3. that where an 
innocent person is employed for a criminal purpose, 
the employer must be answerable. But Mr. Justice 
J> Bbmc stated to us, that it appeared at the trial that 
Sarah Budton knew the note to be a forged one. 
Upon that being reported, the Judges have formed no 

Vol. I. N.S. H opinion 
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opinion upon the crrideDce as applying to the count 
for uttering and publishing the note as true, knowing 
it to be forged, thinking it sufficient to consider the 
ease upon the other count, the question with respect to 
which is. Whether the facta here stated amount to a 
disposing of or a putting away within the meaning of 
the 15 Geo. 2. c. 13. s. 11. ? Upon this point there has 
been % difference of opinicm among the Judges ; some 
have held that this is not an offence within the statute, 
because till she had uttered the note it ought to be con* 
sidered as in your possession ; and when she did utter 
it, you was only an accessary before the fact, and 
should have been so indicted ; but the majority of the 
Judges, of whom I am one, are of opinion that the con- 
viction is right. As to the G<mBtructive possession, it 
is by fiction of law only that when the actual posses- 
sion is in one person, the constructive possession shall 
be considered in another, and these fictions are adopted 
for the sake of promoting justice ; but they ought not 
to be adopted when they tend to defeat this purpose. 
In. this case, you delivered the note to Sarah Hudson 
for a fraudulent purpose ; you could not have recovered 
it back by any action at law; it was out of your legal 
power ; and when it was actually uttered by her, she 
had effected the purpose for which it waa dehvered 
to her, and the note was disposed of and put away. 
The question then is. What offence did the Legisla- 
ture intend to prevent by the 11th section of 15 Geo. 2. 
c. 13. ? If their intention is clear, the consideration 
of a constructive possession in you does not ^pear 
of sufficient weight to restrain the ordinary construc- 
tion of the words of the statute. The words of the sta- 
(fUte are, *' if any person shall offer, or dispose of, or 
put. away, any forged, counterfeited, or ejtered note." 
Now. uttering was a capital offence by a former statute, 
and as deUvering an instrument to another is a step 
towards uttering, it seems most consonant to the inten- 
tion 
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another^ with a fraudulent purpose, is an oflTence '^^^' 

within the words *' dispose of or put away." For these 9. 

reasons the majority of the Judges (and indeed a very Palmer and 
considerable majority) are of opinion that the convic- 
tion is right upon the count for disposing of and put- 
ting away. 

Sentence of death was accordingly pronounced. 
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Owen qui tarn v. Barrow. j^^ ^^^ 

'HIS was an action to recover penalties on the Sta- ly ^i action on tbo- 

JL tute of Usury. At the trial before Sir James iUtnto for a»niy in 

Mansfield Ch. J. at the GuUdhaU sittings after last win^rot^dtbitone 

Trinity term, it appeared that the usury was commit- B. demanded paj- 

ted by the Defendant, by deducting more than legal »•»*«'»»»• •^^^pto'^ 

'' ... . **" commenced an 

interest upon discounting a bill of exchange ; but in action against him, 
order to affect him with the actual receipt of the amount **? tftwrwardi re- 

ceiTcd the amoont of 

of the bill, it was proved that a demand was made upon the bill and the coau 
the acceptor by a person of the name of jBrour^i/and of **«>•« proeeedinga 

J. • x*.L X J 1 !-• X 1 . • on prodociag the biU, 

proceedings instituted by him to compel payment ; m ^l^jt a receipt aa 
consequence whereof a person on behalf of the accep- »ttomey for the pre- 
tor paid to Brown the amount of the bill and the costs ^juj^^^ farther' *"' 
of the suit on his producing the bill, for which Brown denceof B.bebgthe 

agent of the Defend- 
ant, and without the prodaction of the proceedings against the acceptor, was held good ortsMi fttci^ 
evidence to be left to a jorj, of the Defendant having received the usurioos interest* 

H 3 gave 
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gave a receipt as attorney for Barrow the present De* 
fendant. It was objected for the Defendant, that there 
was no evidence to shew that Broum was in fact the 
Barrow. attorney for the Defendant, nor were any of the pro- 
ceedings produced under which the acceptor had been 
compelled to pay the amount of the bill and the costs : 
and it was insisted that the Defendant ought not to be 
made liable to the penalties upon such evidence. His 
Lordship however thought that as Brown had the bill in 
his possession, and no account was given how it came 
there, it must be presumed that he had it from the De- 
fendant, and acted as his attorney ; and accordingly his 
Lordship left that matter to the jury, who found a verdict 
for the Plaintiff. 

A rule nisi for a new trial having been obtained upon 
a former day, 

Williams Serjt. now shewed cause, and contended, 
that whether Brown was or was not the attorney of the 
Defendant was a fact to be collected from his conduct 
and the circumstances of the case, and that the question 
was properly left to the jury. 

Best Serjt. contri, urged that no evidence had been 
adduced to shew that the amount of the bill ever came 
to the hands of the Defendant, or that Brown, who re- 
ceived the money, was his agent; that the proceedings 
in the cause not having been produced, it did not appear 
that Brown was attorney in that cause, and if not, the 
case only amounted to this, that Brown had taken upon 
himself to give a receipt as attorney for the Defendant 
when he was not so. 

Sir JAMEsMANSFiELoCh.J. I retain the same opi- 
nion which I held at the trial ; and still think there was 
sufficient evidence ^ be left to the jury. If Broum was 
not the attorney of the Defendant, how came the accep- 
tor's 
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tor's agent to find him out as such, and how came 1804. 

Brown to have the bill in his hands ? We all know that 
the production of a bill of exchange is in general suffi- 
cient to warrant payment of the amount to the party Barrow. 
who produces it. 

RooKB J. (a) I am of the same opinion. The ca»e 
appears to me to have been properly left to the jury, 
the question being not whether Brown was the attorney 
of the Defendant, but whether he was his agent? If 
the question had been whether he was his attorney, 
the case might have been otherwise. In questions of 
bribery, we all know that the agents are seldom proved 
to have been regularly constituted. Brown was in 
possession of the bill, and there was no evidence to 
rebut the presumption arising from that possession. 

Chambbe J. I am of the same opinion. I shoukl 
be sorry to have it laid down as a general rule that agency 
must be proved by the agent himself. The only question 
in this case is, whether there was notprimafade evidence 
to go to a jury, of Brown being the agent of the Defend- 
ant? Brown was in possession of the bill; and that of 
itself accredited him as the agent of the Defendant. 
Indeed if we were to presume otherwise, we must pre- 
sume Brown to have been guilty of a felony : for he 
must have acted as the agent of Barrow, or have given 
a valuable consideration for it, or have come by the bill 
improperly. I think that there was not ovly prima facie 
evidence to be left to a juiy, but very strong evidence 
to support the verdict. 

Rule discharged. 



(a) Mr. Jostice Hecf A wu tbient from indifposHioB. 

H4 
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Atty and Another v. Parish and Another^ Executors 

Nov. 2UU of R. ChARNOCK. 

If « contraot of fHpHIS WRfi an action of debt for the carriage of divers 

freight and demiir- I , . 

rage be entered into ^ goods, wares, and merchandizes, carried and con- 
bj deed, the PtaiBtiff yeyed in divcrs ships and vessels from and to divers 

ouinot declare in debt . j i» ^v j !.• r j* -i.i_ i.- 

generalij and gire piaccs, and for the usc and hire of divers other ships 
the deed in eTidence; and vcsscls from and to divcrs places, and for demur- 
iiporih« deed M "^S® hefore that time due and of right payable by the 

defendan|;'s testator for his detention of divers other 
ships and vessels employed by him. There were other 
counts in debt for money had and received, money 
paid, and on an account stated. The Defendants 
pleaded nil debent. 

At the trial of this cause before Sir James Man^idd 
Ch. J. at the Guildhall sittings after last Trimty term, 
the Plaintiffs, after proving the carriage of the goods of 
the Defendant's testator and the detention of the Plain- 
tiff's ship, gave in evidence a charter-party entered into 
between themselves and the Defendant's testator, to as- 
certain the amount agreed upon for freight and demur- 
rage. Upon this it was objected that the Plaintiffs 
must be nonsuited, not having declared upon the char- 
ter-party. His Lordship permitted a verdict to be 
given for the Plaintiffs with liberty to the Defendants 
to move that a nonsuit should be entered. 

Accordingly, a rule nisi for that pui-pose having been 
obtained. 

Shepherd and Bayley Serjts. now shewed cause. The 
Plaintiffs were well warranted in their mode of declaring ; 
and the evidence offered in support of the declaration 
was properly received. Wherever the statement of a 

(a) Vide Evmu t. Bennett, 1 Campb. 300. 

contract 



IN THE FORTY-PIFTH YeaR OF OEQRGE III. 



106 



contract between parties appears upon the face of a de" 
claration to be such that the Plaintiffs might equally 
recover, whether the contract be by deed or not, though 
the contract in point of &ct be by deed, it is not neces* 
sary for the Plaintiff to declare upon the deed. If in* 
deed the contract be such, that unless it be entered into 
by deed the Plaintiff cannot recover, then he must de* 
clare upon the deed. If* in an action for goods sold 
and delivered, or for wages, it should appear that the 
price of the goods, or the quantum of the wages was 
settled by deed, it would be.no ground of nonsuit that 
the Fla^ntiff had. not declared upon the deed; for the 
debt would arise upon the meritorious consideration of 
the delivery of the goods, or the labour performed, and 
not upon the deed, since the deed itself, though it 
might be material to establish the quantum of price, 
would be immaterial to the ground of action. ThuSi in 
debt for rent, the declaration alleges the debt as arising 
from the occupation of the premises, and the indenture 
of demise is mere matter of evidence. Kemp v. Goodall, 
1 Salk. 277. Warren v. Consett, 8 Mod. 107. If the 
deed be only inducement to the action, it need not be 
shewn to the Court. Com. Dig. tit. Pleader, O. 15. In 
Hardres, 332, it is said in argument, that where an action 
of debt is grounded upon a matter in pais only, as upon 
prescription, or upon a deed that is not requisite to 
Hiaintain the action, as for rent reserved upon a lease by 
deed, nil dAet is a good plea. The reason why in debt 
for rent it is not necessary to declare upon the deed is, 
that the debt does not arise from the deed but from the 
occupation. So here the debt arises from the .use and 
occupation of the ships, not from the charter-party. 
The only difference between, the two cases is, that one 
respects land, and the other a personal chattel. It is 
true that in the case of a bond the declaration must 
state the bond, the reason of which is, that there is no 
foilndation for the obligation except the solemnity of 

the 



1804. 




106 



GASES IN MICHAELMAS TERM 



1804- 




Paeiih 
MlAMlhcr. 



the instmment entered into between the parties ; and 
it matters not, provided the bond be proved, whether 
any consideration for the deed appear, llien in truth 
the existence of the bond is the gid of the action. In 
considering Uiis case, some attention must be paid to 
the distinction between actions of osfun^Mtf and acti<ms 
of debt. In the former, an agreement must be declared 
upon, because no implied promise can be raised where 
an express promise has been reduced into writing by the 
parties : but in an action of debt, no promise is neces- 
sary to support the action, inasmuch as the action is 
founded upon that obligation which arises by law out 
of the dbrcumstances of the case. The issue on this 
record is, whether the PlaintiflTs testator was indebted 
or not? Now suppose a special verdict, in which the 
jury were to find that the Defendant was indebted, but 
that he was indebted by deed, and the Plaintiff had 
not declared upon a deed, would he not be entitled to 
recover? [ChambreJ. The declaration here impcnrts 
nothing more than a parol agreement ; and the issue is, 
whether the Defendant be indebted modo et forma.'] 



Best Seijt. amtri. The plain rule has always been, 
that where a deed is the foundation of the action, that 
deed must be stated upon the record, in order that the 
Court may judge of its contents, and ascertain whether 
its provisions be legal or illegal. The true question in 
this case is not, whether the Defendant be indebted to 
the Plaintiff, but whether he be indebted in the manner 
in which the Plaintiff alleges. If there be any contract 
between these parties, it is a contract by deed ; and 
wherever there is any such express contract the Plam- 
tiff is precluded from setting up any other contract. 
In Thunky and HoUy. Plant, 1 Sid. 401, it is said, that 
a lessor cannot maintain debt for rent against the origi* 
nal lessee after assignment, but only covenant ; which 
shews that the action of debt for rent is not founded 

upon 
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upon the contract. When an action is founded on a 
deed, the deed must be shewn to the Court. Ccmp Dig. 
tit. Pleader, 0.3. Now the action in this case is founded 
on a charter-party, and in such actions it has hidierto 
been the uniyersal practice to declare upon the charter- 
party. The case of debt for rent is an excepted case. 

Hie Court took time- to consider the matter until the 
next day, when their opinion was delirered by 



1804 

Atty 
and AnotiMr 

Parish 
Md AaoClwr. 



Sir James Mansfield Ch. J. In this action of debt 
the Plaintifik haye declared that the Defendant was in- 
debted to them in a certain sum of money, without spe- 
cifying any particular time at which it was to be paid# 
for the carriage of divers goods conveyed in divers ships 
from and to divers places, for the use and hire of divers 
other ships from and to divers places, and for the de- 
murrage of divers other ships employed by the Defend- 
ant's testator. This declaration therefore is as general 
in its form as can possibly be conceived, nor are any of 
the peculiar circumstances even hinted at. The de- 
claration would lead us to suppose that the Defendants 
teatator had entered into a contract, respecting the sub- 
jects on which he is now charged, in the most general 
way in which such contracts can be entered into; 
(though with respect to demurrage, I take it to be per- 
fectly dear that there is no particular custom of trade 
which fixes the rate of payment, but that it is always 
legulated by express stipulation ;) and that the money 
having become due, the amount was to be ascertained 
by the law. To support this declaration at the trial, a 
contract of charter-party under seal was preduced, 
which contract was extremely long, and very particu-i 
lar in the provisions which it contained. The Defend- 
ant's testator appears to have endeavoured to secure 
himself by very special covenants from any misconduct 
on the part of the master, and to have stipulated that 

no 
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no freight should be jmid for the outward voyage, but 
that when the ship should have performed her home- 
ward voyage, and all the covenants contained in that 
charter-party, that then she should have earned her 
freight. These covenants therefore amount in fact to 
conditions precedent. The charter-party contains other 
covenants for the payment of such demurrage as is there- 
in mentioned, and freight for and upon every ton of goods 
that should be brought into the port of London, to be 
paid in the manner set forth in the charter-party and 
not otherwise. The covenants therefore in this charter- 
party are as special as can be imagined. Such then 
being the agreement between the parties, what is the 
foundation of the contract upon which the present ac- 
tion is brought? Unquestionably the deed of charter- 
party is that which comprehends every thing by which 
the Defendant's testator was bound. Are we then to 
say that all the precedents in pleading are now for the 
first time to be overturned, and the Defendant to be de- 
prived of the advantage of having a profert made of that 
deed which is the foundation of the action in which he 
is sued ? Having stated the declaration and the deed, 
I do not know in what manner I can more strongly 
argue against the form of the declaration. If it be ad- 
mitted, as it must be, that wherever the action is found- 
ed on a deed, the deed must be declared upon, I would 
ask, is not the action in this case founded on the char- 
ter-party ? A course of argument has been adopted, 
which either I do not understand, or do not feel the ap- 
plication of. It has been said, that where a party may 
recover in an action, whether such action he founded 
on a deed or not, the party may recover without declar- 
ing on the deed, though the contract be reduced into a 
deed : and in support of this, it has been contended that 
if goods be sold or wages earned, and the price of the 
goods or the amount of the wages be ascertained by deed, 
yet inasmuch as goods may be sold and wages earned 

without 
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without the intenrention of a deed, the person who sues 
for money due to hun on account of such sale or earn- 
inga, may recover without declaring on the deed. But 
no case has been cited to maintain that argument^ and 
it seems to me absurd to contend that the action is not 
(bunded on a deed, because if there had been no deed the 
action might have been well maintained without it. The 
only case excepted from the general rule is that of debt 
for rent, in which the deed need not be declared upon. 
That exception however seems to have proceeded on the 
ground that by the demise an interest has passed in the 
land. In the case cited from Hardres, though it is said 
that in debt for rent reserved upon a lease by deed nU 
debet is a good plea, yet it is added that in debt upon a 
grant of an annuity not issuing out of land, such a plea 
would not be good : and the same distinction is made in 
Warren v. Ccmett. Since therefore all the books ^peistk 
of the case of debt for rent as an exception, it is strong 
evidence to shew that in all other cases a deed must be 
declared upon. This action is founded upon a charter- 
party, a form of instrument upon which many actions 
are tried every year ; nevertheless the mode of declaring 
here adopted has never been heard of in Westminster^ 
hall till now. I have perhaps said more than was ne- 
cessary upon so plain a case, and I have now only to 
add, that we are all of opinion that a nonsuit must be 
entered. 



1804. 



Atty 
and Another 

Parish 
and Another. 



Per Curiam, 



Rule absolute. 
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Nov, iuu Henshaw and Another v. Rutlet and Another. 

tim Govt will Bot A Rule mst for changing the venue from Lombm to 
diMhtfgv a rale for JfX KoU haying been obtained upon an affidavit that 

irfcihring the Temie _ . 

tnmA.ioB.nfimtM ^® cause of action, if any« arose in Kent and not in 

•ffidaTitySbewiagtluit Jjondon^ 
the eaose of aotioB 
aroeo pertlj in A, 

■ad pvtij in n., nd Bojfky Serjt. shewed cause upon an affidavit* which 

n^defai'!^ ^"BnTth! **^^ *^* *^® action was brought to recover damages 
PUtntiif mut oader^ for an injury done to his horse and chaise by the De- 

SilfrS" fe''d«»f • w'^go"' ^ fo' t^« expences of mediciiie» 

and attendance upon the horse : that the place wher^ 
the injury happened was in Kent ; that the horse was 

< afterwards brought to London, where all the medicines 

were furnished and the attendances bestowed ; and that 
all the witnesses resided in London, -He urged that 
this affidavit afforded a sufficient answer to the Defend^ 
ant's application, as it shewed that the whole cause of 
action did not arise in Kent; and he cited ColUmv, 
Jacobs, 3 Bos. Sf Full. 679. 

But the Court said, that the Plaintiffs must undertake 
to give material evidence in London ; and that this case 
was very different from that of Collins v. Jacobs, wher^ 
the cause of action appeared to have wholly arisen in a 
county different both from that in which the venue 
was laid, and that to which the Defendants applied to 
remove it. 

Rule discharged on an undertaking to give 
material evidence in London. 

Shepherd Serjt. for the rule. 

(a) And see ifeaie v. Nevitt, and Savory t. Spoomer, 6 Taunt 565. Parker 
T. EoMhvood, 8 Taunt. OSS. BawieH v. Oloiton, 6 Price, S59. Emery v. 
Emery, 6 Price, 3S0. 
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Parsons v. Salomon. Nw. aitc. 

THIS was an application to the Court to discbarge PajneDtof the 
the Defendant out of the cuatody of the warden of ''^^^ •Uow«i«b to 

^ a pruoB, Older the 

the Fleei, where he was in prison under a writ of exe* Lordi' Act to tho 
cution at the suit of the Plaintiff, on the ground of an P«™«"7J« "^ ^ 

^ doorofthepnfloa.it 

omis8i<»i« cm the part of the latter to pay the weekly a saiBeieiit paynent 
allowance under the Lords' Act «• *•»• p*^*^ ^^'^ 

IIm neaoiiic of the 

On the part of the Plaintiff, a young man^ Who had g^f 
been in the habit of paying the sixpences every Mon^ 
da^M iwore that on Tld(Mda^ the 10th of September (the 
day oa which the omission was charged), he went to the 
door of the prison and there paid the money to the per- 
son who unlocked the door, but with whose person he 
was not acquainted. In this account he was confirmed 
by another man who accompanied him, who swore that 
he saw the money paid to a person within the door, but 
he could not say whether it waa the person who un* 
locked the door. 

On the part of the Defendant, three persons swore 
that they were the only turnkeys ^nployed on the 10th 
of StfUmbtr ; that they never went off duty or deli- 
vered the key into the hands of any other person than 
one or other of themselves during the whole of that day ; 
and that no money was received by either of them on 
the Plaintiff's account. 

Baykji Serjt. for the Plaintiff, insisted that if the 
account of the young man who paid the money was 
bdevied; payment to the person who opened die door 
must be considered to be a payment ta the turnkey, 
which had always been deemed a sufficient compliance 
with the act of parliament. 

Jit$i Serjt. for the Defendant, urged that though a pay- 
ment 
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ment to the turnkey might be deemed a sufficient com- 
pliance with the act, yet that a pajrment to his deputy 
was not to be so considered, the turnkey himself being 
the only person authorised by the warden of the Fleet. 

Sir James Mansfield Ch. J. The probabifity is, that 
one of the turnkeys, being absent for a short time, deli- 
Tered the key into the hands of some other person, who 
thereby became the turnkey to all the world, and that the 
money was paid into the hands of that person. It is 
more likely that the turnkey should have forgotten this 
circumstance, than that the young man (who is confirm- 
ed as to the payment) should be perjured. If then the 
money was paid to the person who opened the door, thslt 
person was the turnkey quoad the Plaintiff. To decide 
otherwise would open a door to perpetual frauds. 

Heath J. The evidence of the fact of payment ap- 
pears to me satisfactory, and the only question is^whetheV 
that payment were made to the proper person. Now 
the turnkeys may be changed from day to day. The 
opening the door, therefore, and receiving the meniey, 
must be considered as sufficient. 



RooKE J. I think the weight of evidence against the 
application. 

Chambre J. The act of parliament requires payment 
to the debtor; but the Courts in construing the act have 
considered payment to the turnkey as payment to the 
debtor. Then who is the turnkey ? The turnkey may 
be changed every day ; and how is the agent of the cre- 
ditor to know to whom he is to pay themoney ? * It seems 
to me that whoever is intrusted with the care of the door 
is, with respect to creditors, the turnkey. As to the fact 
of payment, I think the weight of evidence against the 
application. But it lies on the debtor to make out the 

omission, 
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omission, and if the Court are in doubt to which side to ] 804i 

give credit they, must leave matters as they find them. 
In this case however we need not ti*ust to that principle* 
for the weight of evidence is in favour of the creditor. 

Rule discharged. 




Samuel Butcher v. Edward Augustus 

Butcher. 2^0.. 2ut 

THIS was an issue directed by the Court of Chancery A. the mother of 
to try whether any sum of money was due on a ?'* ^^^^ Mtered 

, , uto a bond, on hit 

bond of indemnity given by the Defendant to his mother behalf for looot b. 
Elizabeth Butcher deceased, in the penal sum of 2000/. «f •^^^d an indem- 
bearing date the 26th of April 1 800. "^^ aatJ, Ti«. 26th 

At the trial before Sir James Mansfield Ch. J. at the -^P"' I800, in the 
GuildhaU sittings after last Trinity term, the following Jj^oned for tho*^ 
facts appeared in evidence. The bond in question was ment of looot three* 
given by the Defendant to indemnify his mother against ^^ ^he'^oth *' 
another bond of the same date given by her on his be- POrmary isoi, A. 
half, and was, in the penal sum of 2000/., conditioned ""^^ • ^^«" ^ ^ 

will, by which ahe 

for the payment of 1000/. within three months after her relinqoithed two 

decease. debta dne from him. 

On the 9th of February 1801, Elizabeth Butcher made ^^ ^^^^ ^ deaired 
a codicil to her will, in which, after giving the Defend- him to be pnnctoai in 
ant 2000/. 3 per cent, consols, instead of 200/. like ^-^•'-"i^Jl-K »;•' 

^ ^ eatate againat the 

Annuities, which she had given him by her will, she re- looo/. bond of the 
cites that she had by her will noticed two certain debts ^^ otAprU; three 

daya after the ezeon- 

of 1000/. and 500/. due from the Defendant, and had tionofthiaeodicii, j. 
relinquished the debt of 600/., and given to the Defend- execnted a reieaae to 

B.t in which, after 
mentioning a snm of 
5001., for which ahe hadliia bond, and two snms of 4S02. and SOOf. doe to her from B. for which ahe 
had icoeipta, expreaaed that she had agreed to leleaae B. from those soma, " and of and from all 
or anj other snm or snms of money, claims, and demands, thereby aecored or intended to be aecnied, 
«Dd dl other snm or snms of money, daim, and demand whatsocTer ;'* and releaaed him aocordinglj 
Horn those aoma and all daima on aocoont of those soms, ** or for or on aoconnt of any other matter, 
canae, or thing whatsoever." Held, Ist, that this reieaae did not extend to the indemnity bond, 
■od, 2dly, that no extrinaic eridence conld be admitted to explain the intestiona of il» aa to the 
ffoleaae. 

Vol. I. N.S. I ant 



114 



CASES IN MICHAELMAS TERM 



1804. 



Butcher 
o. 

BUTCilBR. 



ant two years after her decease to pay the debt of 10002.» 
and then proceeds to relinquish not only the debt of 
600/., but also the debt of 10002., and also all interest 
thereon ; but she thereby *' desired and directed her 
said son E. A. Butcher would punctually perform the 
condition of the bond entered into by him to her for in- 
demnifying her estate and effects against the sum of 
1000/. within three months after her ^death, for which 
she had executed a bond of like date to her son the 
said E. A. Butcher, without any pecuniary considera- 
tion, but entirely from the love and affection she bore 
him, and for his accommodation." Three days after 
the execution of this codicil, viz. on the 12th q{ Febru- 
ary 1801, Elizabeth Butcher executed a release to the 
Defendant, which, after reciting a bond from the De- 
fendant to one S. M. for 500/., and that the money there- 
by secured was lent by her to her son, and that she had 
lent two other sums of 480/. and 300/. to her said son for 
which he had given receipts, and that she had agreed to 
release the Defendant from the said bond for 600/. and 
the money thereby secured, and also from the payment 
of the several sums of 480/. and 300/. and all sums of 
money secured thereby, " and of and from all or any 
other sum or sums of money, claims and demands 
thereby secured or intended so to be, and all other sum 
and sums of money, claim and demands whatsoever," 
witnesses that the said Elizabeth Butcher had released 
the said sums of 500/., 480/., and 300/., and the interest 
thereof, and the said bonds and other securities given 
for the same, and also all actions, &c. debts, accounts, 
and reckonings, &,c. against the Defendant, which the 
said Elizabeth Butcher then had, or might at any time 
thereafter have, on account of the said several sums of 
money having been so advanced and lent, and the said 
bonds and receipts having been so respectively given, 
or on account of any other sum or sums of money lent 
and advanced by her to the Defendant," or for or on ac- 
count 



Butcher 



IN THE Forty-fifth Year of GEORGE III. 115 

count of any other matter, cause, or thing whatsoever 1804. 

from the beginning of the world to the day of the date 
of these presents." The Defendant's counsel then offered 
to prove that the above release was handed to the De- Butcher. 
fendant by the solicitors of Elizabeth Butcher, but that 
Ehxabeth Butcher having shortly afterwards expressed 
her apprehension that as she had thereby made her son 
independent of her he would return to India, where he 
had formerly been an officer, he returned the i*elease 
and the bonds therein mentioned to her, saying he 
should be quite as well satisfied with their being in her 
custody as in his own ; after which, Elizabeth Butcher 
herself inclosed and sealed up the release and bond for 
500/. and the other securities mentioned in such release, 
together with the bond of indenmity, and in her own 
hand wrote thereon *' Mr. Edward Augustus Butcher, 
to the care of M. Mackay Esquire ;'' and that after the . 
death of Elizabeth Butcher, Mr. Mackay, who was one 
of her executors, delivered over the packet containing 
the bond of indemnity, as well as the other securities, 
to the Defendant. His Lordship refused to admit this 
evidence, and at the same time expressed an opinion 
that the evidence itself, so far from evincing an inten- 
tion in the mind of Elizabeth Butcher to relinquish the 
bond of indemnity, had a contrary tendency ; where- 
upon a verdict was found for the Plaintiff. 

On a former day, a rule was obtained calling on the 
Plwitiff to shew cause why a verdict should not be en- 
tered for the Defendant, or a new trial be had, as well 
on the ground of the words of the release being suffi- 
ciently extensive to cover the bond of indemnity, as of 
the admissibility of the evidence offered to shew the 
intention of Elizabeth Butcher ; and it was then said that 
the case of Thorpe v. Thorpe, 1 Lord Rcn/m. 235., where 
it was laid down that general words in a release are to 
be restrained by a particular recital, did not apply to 

12 this 
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1804» this case, since the release in question recited an agree- 

ment to release all claims and demands whatsoever. 
The matter was to have been discussed upon this day, 
BuTCHkft. but The Court having intimated a strong opinion that 

no evidence could be admitted to explain the release, 
since the doubt, if any, was ambiguitas patens, and that 
the release itself did not extend to the indemnity bond, 
and having also observed that the inference firom the 
circumstance offered in evidence was as much against 
as in favour of the Defendant. 

Shepherd and Best Seijts. declined arguing the case. 

Lens and Bayley Seijts. for the Defendant. 

Rule discharged. 



X0o.94tb. Trent and Others v, Hanning and Others. 

A.hj wm gare to f-pHE following case was sent by the Master of the 

hif wife an amraitj I ° ^ ^ •^ 

or2<H)t for her life, -^ RoUs for the Opinion of the Judges of this Court, 
in addition to her j^^ Trent, being seised in fee of certain plantations 

secored'upon an <^d premises in the island of Barbadoes, in contempla- 
esute in the West tion of a nianiage between him and Elizabeth Phipps, 
his two jonnger chil- which soon afterwards took effect by indentures of lease 
dren, to he paid at and release, bearing date the 29th and 30th days of C^ 
^c.'^D^^B^i '^*^'" 1^92, bargained, sold, aliened, released and con- 
of inheritance for the firmed the said plantation and premises to Samuel Estwick, 
e.«Bation thereof. ^ j^^, j ^^ ^^ ^^ j Samuel Estwick, his heirs, and assigns. 

Held that no interest . 

passed to B„ C. and to the use of the Said John Trent till the marriage, re- 
P. in Uie tesutor*s niainder to the use of the said John Trent and his assiens 

real estates, (u) ... 

for life, without impeachment of waste, with remainder 
in trust, to secure an annuity of 500/. a-year for her life 
to the said Elizabeth Phipps in lieu of dower, with re- 

(a) S, C. amirii, 7 East. 97. And see Roe d. BeUiMg t. Ymd, 9N.R, 
214. 220. 

mainder 
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mainder to trastees for 200 years for better securing the 
payment of the said annuity, with remainder to the said 
John Trent in fee. The said John Trent , on the 6th day 
of August 1796, made his last will and testament in 
writing (duly executed and attested so as to pass real 
estates), in the words following (that is to say) : ** I, 
John Trent, do hereby give unto my wife 200/. per annum 
during her natural life, in addition to her jointure, my 
just debts being previously paid ; and I do give unto 
my two younger children 6000/. each, to be paid when 
they severally come to the age of 21 years ; and I do 
appoint John Hanning, William Hanning, and Constan- 
tine Phipps as trustees of inheritarure for the execution 
thereof/' The said John Trent afterwards died, without 
revoking or altering his said will, leaving his widow, 
the two younger children mentioned in his will, and a 
child bom afterwards, to whom he gave 6000/. by a 
codicil, him surviving. The said Constantine Phipps sur- 
vived the said John Trent, but is since dead. The ques- 
tion for the opinion of the Court was. Whether the said 
John Hanning, William Hanning, and Constantine Phipps 
took any and what estate or interest in the real estates 
of the said John' Trent, under and by virtue of the will 
of the said John Trent, or whether they had, by virtue 
of such will, a power to make any conveyance or ap- 
pointment of any and what estate or interest of or in 
such real estates ; and if they had. Whether such power 
survived to the said John Hanning and William Hanning ? 



1804. 

Trent 
ftod Othen 

Hannino 
ftodOtbcri. 



liayley Serjt. for the Plaintiffs. The questioa !»► 
Whether the testator, by appointing trustees of inhe- 
ritance, has not thereby given to them the inheritance 
in his real estates ? It is a general rule, in construing 
vrills, that effect is to be given to every word of the 
will, provided the intention of the testator can be col* 
lected. The will having been attested by three wit* 
nesses is calculated to pass real estates, and as the 

1 3 testator 
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Trent 
and Otberg 

V. 

Hamnino 
aadOUierf. 



testator has appointed certain persons trustees of inhe- 
ritance, he must have intended to pass something which 
which is the subject of inheritance. Had he given to 
them his inheritance by express words, for the purpose 
of carrying the dispositions of his will into effect, there 
can be no doubt that all his hereditaments would have 
passed. Personality, not being the subject of inheri- 
tance, cannbt be the object of this clause : unless there- 
fore the testator be considered as having given his real 
estate, his intention will be completely frustrated. 

Best Serjt. for the Defendants. The heir at law is not 
to be disinherited, unless the words of the will shew a 
manifest intention to exclude him. But there is nothing 
on the face of this will to shew such an intention. It 
is said that the word "inheritance" necessarily points to 
the real estates. But from this will the testator does 
not appear to be much acquainted with technical terms; 
it is therefore very possible that he may have supposed 
personality to be the subject of inheritance. Be that as 
it may, he has not used any expression which imports 
any gift of the reality ; and, without such expression* 
the heir at law is not to be deprived of his estate. 

Sir James Mansfield Ch. J. In the construction 
of devises, much is often said about necessary implica- 
tion, an expression which is taken from a case in 
Vaughan (a,) which certainly proceeded upon implica- 
tion; but the doctrine of implication is perpetually 
resorted to where nothing is to be implied, and where 
the courts have merely to put a construction upon par- 
ticular words. Here the whole question turns upon the 
meaning of the words " trustees of inheritance ;'* and 
it seems to me impossible so to construe them as to 
give to the trustees an estate in fee in the testator's real 



(rt^ Gardner v. Sheldon, Vavgh, 259. 



estates 
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estates. The only circumstance which points at the 
real estate is, that he gives to his wife 200/. per mmum 
in addition to her jointure. Now jointure is generally 
supposed to apply to real estate ; and he might possi- 
bly have had the estate in contemplation on which the 
jointure was secured, subject to which he had the inhe- 
ritance in fee. When, therefore, he appoints these per- 
sons trustees of inheritance, he might intend to give 
them the inheritance in the real estate ; but I believe 
there never has been a case in which such words as 
those here used have been deemed sufficient for that 
purpose. If, on the other part of the will, it should be 
thought that 6000/. is charged upon the real estate, a 
court of equity may direct the heir at law to pay it ; 
but that is not a subject of consideration here. I now 
understand that the testator had an estate in Somerset- 
shire, as well as in the West Indies ; and this increases 
the difficulty; for we cannot so construe the words 
" trustees of inheritance" as to give an estate in fee to the 
trustees, without extending them to all the real estate : 
and yet if the testator meant to give an estate in fee by 
those words, he probably only meant to give the rever- 
sion in his settled estate. 



1804. 

Trent 
asd Other* 

V. 

Haknino 
uidOtlMrt. 



Heath J. In construing this will, the Court cannot 
proceed upon conjecture. If we could, I should be in- 
clined to agree in the construction suggested by the 
counsel for the Defendants. 

RooKE J. I am of the same opinion. 



Chambre J. So ignorant as this testator appears 
to have been, we may suppose he might possibly have 
meant merely that these persons should be trustees of 
the legacies when raised. He might perhaps wish that 
the legacies should go to them and their heirs in trust, 
not knowing that the money could not go to their heirs; 

14 he 
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1804. 

Trent 
tod Others 

V. 

Banning 
tod Olbert. 



he has therefore improperly described them as trustees 
of inheritance. But the expressions are much too un- 
certain for the Comt to proceed upon. 

The following certificate was sent to the Court of 
Chancery. 

This case has been argued before us by counsel, and 
we are of opinion that the said John Harming, William 
Hanning, and Constantine Phipps did not take any 
estate or interest in the real estates of the said John 
Trent: and that the said John Hanmig, William 
Hanning, and Constantine Phipps had not, by virtue 
of such will, a power to make any conveyance or 
appointment of any estate or interest of or in such 
real estates. 

J. Mansfield. 
J. Heath. 

G. ROOKE. 

A. Chambbe. 
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Barnard, one. Sec. v. Berger. 

THIS was a rule to shew cause why a former rule, if theaffidArit^opoii 
for an attachment against the sheriff of London, ^^Ji^'j^lZA. 
should not be discharged. The attachment in fact had ed, merely state that 
never issued, as bail were put in upon the very day on *>>««ffic«'of^e«l>«riff 

, . , , , - « 111. ^"^ ierred with a 

which the attachment ¥ras. moved for ; and the object eopj of tbe nde to 
of this application was to get rid of the costs of the ^™»gu> tbe body, bat 
rule for. the attachment. The objection was that the ^^^ ^^ ,^ 
affidavit, upon which the motion for the attachment ihewB to him, the 
.was g«>unded, only stated that the clerk to the se- SHUill "^ 
condaries of the city of London was served with a copy 
of the rule to bring in the body, but did not add, that 
the original rule was at the same time shewn to him. 
The casjB of The King v. SmUhies,2 T.R. 351. was cited. 

The Court, upon this objection, made the rule abso- 
lute to discharge the rule for the attachment. 

Best Serjt. in support of the application. 

Clayton, Serjt. contra. 



Field v. Serres. iVbe.24th. 

DEBT on a bond given to secure an annuity to the laanaotloaofdebt 
Defendant's wife. The acUon was brought by J^'fSSfiwi 
the trustee to recover the arrears of the annuity. wife, to enforoe paj- 

The Defendant, having pleaded the general issue, ««tofa»ammitjM. 

. oiiredtoher,theCoirt 

applied to the Court for leave to withdraw that plea, refosed to allow the 

and plead, first, that his wife, for whose maintenance Defeodaat to with- 
draw the geaeral it- 
sne, and p1ead| 1ft, 
thai the Defendant's wife had committed adnlterj, and was liTing in that state ; and, Sdlj, that she 
bad committed adnlterj at the time when the bond was executed in her faTOV, thoogh the Defend- 
ant was ignorant thereof, being of opinion that saeh pleas, if pleaded, would not hare been a good 
defence to the action, (a) 

(«) And see SchoU$ t. Goodman, 1 Ring. }|9. Jtt r.Thatrhw, 2 B. & C. 547. 

the 
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1804. the annuity was given had committed adultery, and, at 

the time when the action was commenced, was living in 
a state of adulteiy. Secondly, that before the making 
the bond the Defendant's wife had committed adultery, 
and that the said bond for securing the said annuity was 
given by the Defendant in ignorance of the adultery. 
The motion was made upon the terms of the Defendant 
paying the costs occasioned by the plea, and by this 
application. 

A rule nisi having been obtained, cause was shewn 
this day, and affidavits read on both sides. In support 
of the application it was stated that the declaration was 
delivered on the 13th of November, with a notice to plead 
in four days ; that the Defendant, before the expiration 
of the four days, took out a summons for further time, 
but the order not being consented to, he was obliged to 
plead the general issue, in order to prevent judgment 
being signed, his special pleader having been unable to 
prepare the two special pleas in time. On the part of 
the Plaintiff it was sworn, that the action was com- 
menced in August: that on the 15th of November, oyer 
of the bond was demanded, which was given on the 
next day ; and that the Defendant's attorney was the 
person who originally prepared the bond. 

Onslow Serjt., in shewing cause, referred to Sidney v. 
Sidney,^?. Wms.2QQ., in which Lord Talbot held that 
the jointure of a married woman was not forfeited by 
adultery, though her dower was ; and also to Blount v. 
tFi/£/er,and Wintery. Blount,^ Cox'sP. Tfm5. 276. noTe 2., 
in which a husband was decreed to perform marriage ar- 
ticles, notwithstanding his wife was living in adultery. 

Baylejf Serjt. in support of the application, insisted 
that upon this motion the Court would not decide whe- 
ther the plea, when pleaded, would be a good defence 
or not : and that it appeared that the Defendant applied 

for 
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for leave to plead several pleas as soon as he discovered, 
by the inspection of the deed^ that such pleas were 
material. 

Sir James Mansfield Ch. J. It is the practice of 
this Court to look into the nature of the pleas when 
leave to plead several pleas is applied for. Now in this 
case it appears to me to be perfectly cleai* that the pleas, 
if pleaded, would not afford a defence to the action. 
I think, therefore, that we ought not to attend to the 
application. 

Heath J. This is not a very common case. But 
the Court always consider, when leave to plead several 
pleas is asked, whether the pleas would amount to a 
good defence. Indeed I have known the Court refuse 
to allow a Defendant to plead alien enemy with the ge- 
neral issue, (a) It does not appear to me that the pleas 
proposed to be pleaded are good. They are pleas intro* 
ducing much scandalous matter upon the record, and I 
think tliat we ought not to allow them to be pleaded. 

Rooke J. I am of the same opinion. 

Chambre J. I am of the same opinion. 

Rule discharged. 

(a) Fermt t> Ladd, 2 BL 1326. Angersiin v. VoHghtm, 1 Bos, 4* PuL 222.. 

M NOftf. 
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Hardisty v. Storer. 



Nw. 26Ui. 



IN this case, the only question was, whether, on mo- irthe bail appijr to 
tion by bail to stay proceedings on bail bonds, or ^^J^^T^!^^"^" 
against the sheriff on payment of costs, it was neces- mgumt the iheriff, 
sary to produce an affidavit of merits. they need noiswemr to 

^ merits, thoagh a trial 

has been loftU (6) 
(6) Aod see Rex t. Sheriff of Middhns, 3 M. & S. 290. 

Per 
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1804. Per Curiam. The Court do not require the bail ta 

swear to merits ; nor is there any distinction in this re* 
spect whether a trial has been lost or not. 

Shepherd Sei^t. in support of the motion. 

Bayley Serjt. contrd. 




N0V.S6U1. Anstey V. Marden. 

A. bebg inidiTeBt, /JSS UMPSIT. The declaration stated that in con- 
. TTbti igTeement ^ sideration that the Plaintiff had sold out a thou- 

was entered loto be- 

tweea MTena of hit sand pounds 5 per cent, bank annuities, and paid the 
orediton luid B., produce to the Defendant, the Defendant undertcxdc to 

whereby B, egreed to* iiuii i.»i 

paj the oreditort io«. replace the same before the stock should be shut ; which 
In the pound in eatii. he had not done. The second count was indebUaim «- 

faction of their debta, , . 

which they agreed to ^^^f^P^it for a Certain share, to wit, 1000/. in the SperceiU. 
accept, and to anign bank annuities. To which the money counts were added. 

their debU to Jl. Held t:i- ^ , 

that thU agreement ^^^^ P*®^' ^^ OSSUmpstl. 

was not within the Secondly, the Defendant pleaded that the Plaintiff 
statute o a , not g^^jj^ ^^^ ^ j^ave or maintain his aforesaid action thereof 

being a collateral pro- ^^ 

mise to pay the debt against him the said Defendant to recover any more or 
of another, bat an on- greater damages in this behalf than the sum of 625/., 

ginal contract to par* 

ohase the debts. because he says that the Defendant, on, l^c. at, £fc. was 

indebted to the Plaintiff, by virtue of the said several 
promises and undertakings in the said declaration men- 
tioned, in the sum of 976/. 2s. 6d. and no more, and that 
he, the said Defendant, afterwards and before the com- 
mencement of this suit, to wit, on, S^c. at, S^c. was also 
indebted to divers other persons, to wit, James Greenwood, 
^c. 4rc. in certain other large sums of money respectively, 
and the Defendant being so indebted as aforesaid, the 
Defendant was then and there unable to pay them, his 
said creditors, the full amount of the said several debts, 
whereof the said Plaintiff and the said several other 
creditors of the said Defendant then and there had 

notice ; 
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notice ; and it was then and there computed and agreed, 1804. 

upon an investigation then and there had, by, between, 
and amongst the Plaintiff and the said several other 
creditors of the Defendant, that the estate and effects 
of the said Defendant would not extend to pay lOs. in 
the pound on the amount of the d^bts due and owing 
by the Defendant, of which the Plaintiff and the said 
several other creditors also then and there had notice : 
whereupon it was then and there proposed and agreed, 
by, between, and amongst the Plaintiff and the said 
several other creditors of the Defendant, and also by 
Thonuu Weston, by the procurement of the Defendant, 
and at the request of the Plaintiff, that the said Thomas 
Weston should and would pay out of his own proper 
monies to the Plaintiff and the said several other cre- 
ditors of the Pefendant, a sum of money equivalent to 
10s. in the pound on the amount of their respective 
debts, in full satisfaction and discharge thereof; which 
aaid sum of money they the plaintiff and the said several 
other persons, creditors of the Defendant, should and 
would severally accept and receive in full satisfaction 
and discharge of their said respective debts ; and the 
said agreement being so made as aforesaid, to wit, on, 
ifc at, Sfc^ in consideration that the said Defendant, and 
also the said Thomas Weston by the procurement of the 
^ Defendant, and at the request of the Plaintiff, had then 
and there undertaken and faithfully promised the Plain-, 
tiff to perform and fulfil all things in the agreement con- 
tained on their respective parts to be performed and ful- 
filled, the Plaintiff and the said several other creditors 
of the Defendant undertook and then and there faith- 
fully promised the Defendant to perform and fulfil all 
things in the said agreement contained on their parts 
and behalfs to be performed and fulfilled : and the De- 
fendant avers that in consideration and in pursuance of 
the said agreements afterwards and before the com- 
mencement of this suit, to wit, on, ifc. at, Sfc. the said 

Thofnas 
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Thomas Weston tendered and offered to pay, out of his own 
proper monies, for and on the behalf of the Defendant, 
to the Plaintiff, the sum of 626/., being so much as 
amounted to IO5. in the pound upon the said sum of 
976/. 2s. 6d., the said amount of the said debt so as afore- 
said due and owing from the Defendant to the Plaintiff, 
and which said sum of money, so tendered and offered 
to be paid as last aforesaid, the Plaintiff then and there 
refused to accept. And the Defendant further says, 
that the said Thomas Weston, from the time of making 
of the said agreement, always hitherto hath been and 
still is ready to pay the said sum of money to the Plain- 
tiff, to wit, at, ^*c. ; and the said sum of 626/., so tendered 
as aforesaid, is now bi'ought into court here, ready to be 
paid to the Plaintiff, if he will receive the same ; and 
this the Defendant is ready to verify: wherefore he 
prays judgment if the Plaintiff ought to have or main- 
tain his aforesaid action thereof to recover any more or 
greater damages than 626/. in this behalf against the 
Defendant. The third plea was like the former^ only 
stating the agreement between the Plaintiff, the De- 
fendant, and Thomas Weston. And the fourth plea was 
like the second, except that it did not specify the names 
of the creditors. 

The replication joined issue on the plea of non as- 
sumpsU, and tendered issues on the agreements stated 
on the other pleas ; and issues were joined thereon. 

At the trial before Sir James Mansfield, Ch. J. at the 
Guildhall Sittings after last rnVwYyTerm, the Plaintiff's 
case having been proved, it was shewn, on the part of 
the Defendant, that he being in distressed circum- 
stances, the Plaintiff and three other creditors of the 
Defendant met, and finding that he could only pay 
7s. 6d. in the pound, they came to an agreement to ac- 
cept, from one T. Weston, the Defendant's father-in4aw, 
10s. in the pound in satisfaction of the debts due to 
them from the Defendant, and to assign those debts to 

the 
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the said T. Weston; and an agreement was accordingly 
prepared for that purpose. The three other creditors 
signed this agreement^ and received their respective 
sums of money^ to the amount of 10«. in the pound, 
from T. Weston, and the Plaintiff at one time authorised 
Greenwood (one of the three creditors who signed) to 
sign for him when he signed for himself; but Greenwood 
having omitted so to do, the Plainti£P revoked his au- 
thority and refused to execute the agi*eement» or accept 
the 10<. in the pound on his. debt. On behalf of the 
Plaintiff it was objected that Weston'^ undertaking to 
pay 10s. in the pound in discharge of the Defendant's 
debt was void by the statute of frauds, no agreement by 
which Weston covXA be charged having, been signed by 
him^ and therefore the Plaintiff's undertaking to accept 
105. in the pound was nudum pactum. Sir James Manffield, 
Ch. J. vras of opinion at the trial that the undertaking of 
Weston was not within the statute of frauds, being an 
undertaking to pay a debt of a new description, viz. 10s. in 
the pound, in consideration of Harden being dischai^ed, 
and not an undertaking to pay the debt of Harden. 
Accordingly a verdict was found for the Defendant, who 
had paid into the court the amount of the 10s. in the 
pound on the Plaintiff's debt. 

A rule nisi for a new trial having been obtained on a 
former day. 



1804. 




Shepherd and Sellon Serjts. now shewed cause. The 
undertaking of Weston does not fall within the statute 
of frauds. By that statute, it is provided, that if a man 
undertake to be answerable for the debt, default, or mis* 
carriage of another, the undertaking shall be void, unless^ 
the agreement, or some memorandum or note thereof, 
shall be in writing, and signed by the party to be charged 
therewith. The meaning of this is, that the creditor 
shall not set up a collateral security for his debt vrithout 
a memorandum in wri|;ing. But if there be any consi- 
deration 
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deration moying to the party who undertakes, then it is 
not an undertaking for the debt of another, though the 
debt of another were the original cause of the under- 
taking. If it be part of the contract that the original 
debtor shall be discharged, that is a sufficient considera- 
tion to support the undertaking of another to pay the 
debt ; but if no such stipulation be made, and the ori- 
ginal debt be permitted to subsist, the undertaking is 
merely collateral. It is true that where nothing more 
is stipulated for than an indulgence to the debtor, or 
that an action commenced shall be stayed, the under- 
taking of a third person to pay the debt is within the 
statute, for the original debt still continues, and the un- 
dertaking is but collateral. Such was the case of Fish 
y. Hutchins(m,2 Wih. 94. But in Roey. Hough, 1 Salk.Q9. 
where, in consideration that B. would accept C. to be 
his debtor in the place of A., C. undertook to pay the 
debt, this undertaking was considered to be a new con- 
tract. This case differs from most of those which have 
arisen on the statute of frauds, because it was expressly 
agreed at the meeting which took place between Wetton 
and the creditors, that the Defendant was to be dis- 
charged altogether, and Weston was to have an assign- 
ment of the Defendant's debts, by means of which he 
might possibly pay himself. That was not the case in 
Chater v. Beckett, 7 T. R. 201. It was no part of the 
agreement there that the original debtor should be alto- 
gether discharged ; nor were there any effects out of 
which the person undertaking to pay the composition 
could reimburse himself. In Case v. Barber, Sir T. 
Ray. 450. the same distinction is recognized, viz. that 
the party undertaking must be solely responsible for 
the debt. The question therefore is. Whether the pro- 
mise by Weston was merely collateral, or whether it was 
an original undertaking? By the assignment of the 
debts, Weston secured himself, and made himself sole 
creditor of Harden; to the exclusion of all other creditors. 

At 
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At all events therefore, he purchased the debts against 
Marden, and not on Marder^s account, but on account of 
that purchase made himself liable to the creditors. If 
80, this case fells directly within the principle of CcistUng 
V. Auburt, 2 East, 325. where one, who held some policies 
of a third person, having given his lien on those policies 
to a broker, and allowed him to collect the money due 
upon them, on his undertaking to pay him the sum for 
which he held the policies, was allowed to recover upon 
that promise against the broker, although it was ob* 
jected that the broker's promise was a promise to pay 
the debt of another within the statute of frauds. Here 
the Court held it to be a purchase of the PlaintiflTs in- 
terest in the policies. In this case, Weston did the same 
thing when he took the assignment of the debts, and 
therefore the same result must follow. But independent 
of this last ground, there is another, upon which Lord 
Kenyan relied in Butler v. Rhodes, 1 Esp. N.P. Cos. 236, 
viz. that a creditor, who agrees to a composition, and 
orders a deed of assignment of all his debtor's effects to 
be prepared which the debtor executes, shall not after- 
wards recede from his engagement, refuse to execute the 
deed, andjsue for his original debt. His lordship there 
nonsuited a Plaintiff suing under such circumstances, 
holding his conduct fraudulent. So in this case the 
Plaintiff ought not to be allowed to sue for his whole 
debt, after having induced the rest of the creditors to 
sign an agreement to accept 10s. in the pound, and ac- 
tually bar themselves, by the receipt of that sum, from 
all further claim against Marden. 



1804. 




CockeU and BayUy Serjts. contri. In this case it was 
not in the contemplation of the one party to buy, or of 
the other to sell the debts ; the transaction therefore can- 
not be considered in the light of a purchase. The pro- 
mise by TFes^on was #iudtim/Mic/ii9ii, because no forbearance 
of a suit or other advantage of a kind which the law 

Vol. I. N. S. K deems 



Anstey 
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1804. deeBtt a good consideration was obtained thereby . Forth 

Y. Stmttm, 1 WiUamss SaumL210. Casey. Barber is an 
authority in favour of the Defendant ; for there the agree* 
Mardem. ment was held to be without consideratioa, and witUn 
the statute ; and that determination took place sooa 
after the passing of the statute, which entitles it to great 
weight. In Lynn y. Bruce, 2 H. BL 317., it was hoUea 
that a promise by one to pay so much in the pound of 
his own debt, in satisfaction and discharge of the debt, 
was not founded on a good consideration, because a mere 
accord is not a good ground of action. In CtutUng ▼. 
Auburt the reasoning proceeded entirely upon the dis- 
tinctbn between agreements which are purchases <^ 
debtvand those which are not ; and in that case the lien 
which has been given up was something by which the 
debt might have been satisfied. But in the present 
case, what advantage could arise to We$ton firom pw- 
chasing the debts of an insolvent ? With respect to the 
objection taken to the PlaintifTs conduct, as being frau* 
dulent, it is to be remembered that he has never received 
any thing himself, and that the agreement vras not en- 
tered into at a general meeting of the creditors, bat at 
a meeting where something executory was proposed 
among a few creditors, which i^emained to be completed 
afterwards if those creditors continued in the same mind. 
The Defendant, having pleaded the agreement between 
Weston and the Plaintiff as a discharge of the debt of die 
latter, is precluded from now calling it a purchase. Bat 
the Plaintiff never having executed that agreement, or 
received any thing under it, is not bound to adhere to it 

Sir James Mansfield Ch.J. At the trial of this 
cause, it was objected on the part of the Plaintiff, that 
the promise by Weston was a promise within the statute 
of frauds, and therefore no bar to the Plaintiff's demand. 
It appeared to me doubtful how far the promise in tUs 
case could be deemed to be within the statute ; and it 

radier 
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rather struck me that beiiig a promise to pc^y only lOs. 1804. 

in the pound, and not to pay the whole debt, it was an 
original agreement^ and therefore was not within the 
statute* I did not see how one person could undertake MAfti^sN. 
for the debt of another, when the debt, for which he was 
supposed to undertake, was discharged by the vexy bar- 
gaii^. No cases^ however, were at that time cited. We 
have now been considering all the circumstanceQ of the 
case, and the question is. Whether justice wiU ^ot be 
done by not allowing the Plaintiff to take nv)re than what 
the strictest rule of law will entitle him to ? The facts 
were shortly these. The Defendant was upon the brink 
of a bankruptcy ^ some of his creditors me^ tp consider 
what should be done, and his effects being found only 
sufficient to pay 75. dd. in the pound, the creditors agreed 
to accept 10s. in the pound from W^onin full satisfac- 
tion of their debts, and undertook to assign their debts 
to him. The only pl:iject of the deed wai^ the assignment 
of the debts ; and Weston was to pay 10s. in the pound as 
the price of those debts. After this the Plaintiff went 
out of towa^ and some of the creditors accepted 10s. in 
the pound, and assigned their debts to Weston. The 
Plaintiff thought proper, first to deny his agreement, and 
then to insist on his right to change his mind and^refuse 
to execute the deed. He had a right to change his mind, 
but in point of morality and sound honesty his conduct 
was extremely bad. It was equivalent tQ obtaining a 
promise from Harden privately for payment of the whole 
debt, after agreeing with the rest of the creditors to take 
a part only. He now comes here to set aside the verdict, 
in order to put into his pocket the other part of the debt 
for his own benefit, to which Weston is entitled. Supr 
posing the pi^omise by W^gt<m to be c^ good promise in 
law, the Plaintiff cannot recover the original debt due 
firom the Defendaat to himself, inasmuch as he has 
agreed to accept 10s. in tl^e pound in satisfaction of that 
debt, and to assign it to Weston, who is contented with 

K2 the 
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the verdict. The Plaintiff has clearly been guilty of very 
harsh treatment towards the Defendant ; and I do not 
think the Court called upon to alter the verdict as a 
favour to him. ^e has acted altogether contrary to 
honour and justice^ and I think the verdict ought to 
stand. I would not have it supposed that I mean to 
throw any doubt upon the decisions which have been 
cited respecting the statute of frauds. The case of 
Chater v. Becket certainly decides that a mere promise, 
such as that before us, would be within the statute ; and 
indeed, upon general principles, no one can wish to re- 
strain the operation of the statute of frauds. The -be- 
nefits of that statute are much more apparent to those 
who are conversant with the practice of the Court of 
Chancery, than those who have only seen the practice 
of the courts of common law. But upon the whole, it 
appears to me that the agreement by Weston amounted 
to a purchase of the Plaintiff's debt, and that this ap- 
plication for a new trial ought not to be granted. 

RooKE J. I am of the same opinion with aiy Lord 
Chief Justice. It seems to me that this is the case of a 
purchase of a debt. Anstey is not the only person here 
concerned^ If he were suffered to recover, he would be 
guilty of a gross fraud upon the other creditors. Weston 
himself would be defrauded too ; he thought to defer the 
bankruptcy of his son-in-law, and the principal creditors 
came into the agreement to accept lOs. in the pound, and 
to discharge Harden upon the faith of this agreement, 
the father-in-law taking the debts to himself with the 
chance of being reimbursed. Anstey authorised Green- 
wood to sign for him, and Greenwood signed for himself, 
as also did Wilson and Weston, all acting upon the ex- 
pectation that Anstey would perform his promise. I 
think Anstey ought not to be permitted to say, I have 
tricked you, and will bring an action to recover my whole 
debt. 

Chambre 
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Chambre J. I think upon the evidence, it is perfectly 
clear that this was a contmct to purchase the debts of 
the several creditors, instead of being a contract to pay or 
discharge the debts owing by Harden. It was of the sub- 
stance of the agreement that these debts should remain 
in full force, to be assigned toWeston. When he had pur- 
chased them he did not mean to e^act them rigorously, 
but the contract was a contract of purchase, and he had 
a right to make use of the names of the original creditors 
to recover the same toUhe full amount, if Harden had 
effects to satisfy the debts. Instead of being a contract 
to discharge Harden from his debts, it was a conti-act to 
keep them on foot ; Amtey therefore, in that way of con- 
sidering the case, had a right to recover from Harden for 
the use of Weston: but Weston now, instead of wishing an 
action to be brought in Anstey's name, wishes that Anstey 
should have no effect from his verdict. Surely we, in tlie 
exercise of a discretionary power which' we have, can 
never wish to set aside that verdict which real justice to 
the parties requires should stand. If the question had 
been that which it is represented to have been, on the 
special pleas, I should have thought it a case within die 
statute of frauds, but it is now unnecessary to decide that 
point, because we all agree fully upon the point that it is 
a contract for the purchase of the debts of Harden, which 
is not prohibited by the statute of frauds. 

Rule discharged. 
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Hesse V. Stevenson. 
« 

THE Plaintiff, having recovered judgment against 
the Defendant for 1954/., sued out a Ji.fa. under 
which he levied 400/., and then arrested the Defendant 
for the residue in an action on the judgment. A rule 
having been obtained, calling on the Plaintiff to shew 
cause why the proceedings should not be set aside for 

(a) And see Drno r. JsferieMf 8 Price 6S1. 

K 3 irregularity. 



Nov. 14tlu 

maiotiffhaTiBg 
oofered jndgmeDt tod 
leried pert under a 
fi,fa. arretted the De- 
fendantfortbe reiidne 
in en action on the 
judgment, he not har- 
ing been arretted in 
the original aetioo : 
and the Coort refuted 
to ditcharge hiB.(«) 
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1804. irregalarity, or the Defendant ditdutrged <Mt entering a 

"^ commo. appeanmce. 

STEvmsoir. B{tt/leiif8eijt. nhewed cause, and contended tfaattkcnigh 

wkere a party proceeds by el^, and extends the lands 
of th6 Defendant, he cannot bring an action (m tihe jndg-* 
mtat; yet if he only levy part on the goods he nay, 
Glascock Y. Morgan, I Lev.92. ; i fortiori, Iberefore where 
the Plaintiff only levies part under t-fi^fa. the action may 
be sustained ; and if the action would lie, there was no 
reason why the Defendant might not be arrested. 

Shepherd and Onshw, Serjts. in support of tJie nde, 
urged that the Plaintiff having made his elecdon to pro- 
ceed by execution, he could not bring an action on the 
judgment, though he might have sued out a ca. «k> and 
that even if the action would lie, it was oppressive to 
arrest the Defendant under such circumstances. Thej 
cited Dyer, 299. b.pLU. and 1 Roll. Abr. 601. pL 4. 

Per Cmiam. The case of Gkacock v. Mofgan is in 
point. That reported in Dyer and 12o22does not apply: 
for as the ete^ in that case was not returned, wm consM 
that the Plaintiff might not extend the lands. It is ad- 
mitted that a Plaintiff, after levying part under a^^o. 
may sue out a to. ^sa,, and if so, why may he not bring 
an action ? But supposing it to be questionable, whether 
the action can be sustained or not, the Court will not 
decide the point upon a summary application. If the 
Plaintiff had a right to bring the action, there seems to 
be no reason why he may not hold the Defendant io 
bail, having never before arrested him for the same debt; 
and whether the action can be sustained or not» is a 
question of law to be decided on the record. 

Rule discharged. 
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BiBCH and Anolber v. Pitoeoeb and Another, Bait of sov. irth. 

D'Erval. 

THIS was an application to the Court, on the part An ttuchm«iit, for 
of Samuel Plaisted, an attorney of this Court, to ^ JL*^Wiiir iwned 
be discharged out of the custody of the sheriff of Xoiu^on, tgAiut B. from, this 
as having been illegally arrested upon an attachment for ^^'jj^f ^J|^*^ 
non-payment of money. an officer who had not 

The result of the affidavits on both sides was as fol- *^«* •^^^ ^ "'^^ *• 
lows : Plaisted, having been employed by ^bie Plaintiffs metbjil/mthefltreet, 
as their attorney, recovered of the Defendants the sum w»* oirried bj tIo- 
of 743/. I2s. Ad., and also got into his hands several *°^ ^^^ ^^ ^ ., 
papers belonging to the Plaintiffs. In consequence of attomey.and there de- 
this, Plaitted's conduct being investigated in this Court, uined whUetheorigi- 

° ^ nal prooeM wis tent 

he was ordered to pay over the money to the Plaintiffs ; for and serred upon 
for non-payment of which an attachment was issued. *»*" » *^* ®®*^ "^ 
The process up<Mi this attachment was put into the i^^ ^ n ^id on s/i 
hands of one SluqKott, an officer, but Plauted kept out ie«Ying the chfmben 
of the way, to avoid being served with the attachment, ^iie Coifft*heid this 
On the 20th of August, Samuel Birch, one of the Plain- arrest iliegd^uiddis- 
tiffs, having met Plaisted, in SaUsbury-caurt, Fket-street, c>>«8^*-W 
laid hold of him and served him with a copy of the rule 
for the attachment, and endeavoured to take him to the 
chambers of Mr. Luhe Naylor, Birch*B then attorney, in 
the Temple. On Plaisted's resisting, a mob was collected 
round him ; he was put into a hackney-coach, and car- 
ried by force to Nc^lor^s chambers. He was there served 
with the original rule for the attachment, having been 
detained some time while Samuel Birch sent to his bro- 
ther Thomas Birch for the original rule. Immediately 
after this,he was dismissed by the Plaintiffs from Naylot^s 
chambers^ but had no sooner got down the staircase of 
those chambers than he was arrested upon the above- 
mentioned attachment by Shapcott, who stated that be 

(a) Vide Jhyi T. Bmrmdt t Tuvt. 161. 

K4 had 
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had been sent for to make the arrest. The Plaintiffs 
expressly denied being privy to the arrest, and Naylor 
denied being privy to any plan for bringing Phdsted to 
his chambers. 

Shepherd Seijt. shewed cause against the rule, con- 
tending that as the process was regular, and the conduct 
of the officer legal, there was no ground for the Court 
to interfere ; and observed that, as the arrest in this 
case was for a contempt of the Court, which had been 
considered as amounting to a breach of the peace, it 
was allowable to use other means for effecting the arrest 
than might be employed in the case of mere civil process. 

Bayley and Best, Serjts. coniri, insisted that as the 
first detention was illegal, the party was entitled to his 
discharge, though the process was regular, and no action 
might be maintainable against the officer if not privy to 
such illegal detention. They cited Loveru^ v. Plats- 
tow, 2 //. Bl. 29. and Barhno v. Hall, 2 Ansir. 461., in 
both which cases the Defendants were discharged on 
account of the illegality of the original detention ; and 
observed that there was no authority for making any 
distinction between the process in this case and any 
other civil process, and that the only question here, as 
in the case of Barlow v. Hall, ought to be whether the 
piocess of the Court had not been abused. 

Sir James Mansfield Ch. J. I do not believe that 
those who took Plaisted to Naylor's chambers had then 
any idea of arresting him. But the distinction is very 
nice between carrying a man by force to a place f6r the 
purpose of having him arrested, and canying him there 
by force for another purpose, and then causing him to 
be arrested. If Shapcott was sent for, it is very much 
like an arrest by Shapcott under a detention at the 
phambers of Nayhr, which brings the case very near to 

those 
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those which have been cited. We shall take an oppor- 
tunity of speaking with the other Judges upon the sub- 
ject, and if they shall be of opinion that Plaisted ought 
to be discharged, an oitler for that purpose shall be 
drawn up as of this day. Though the conduct of 
Plaisted has been such as fully deserves the confine- 
ment which he has suffered, yet we must not decide 
this case by any other rule than what would be appli- 
cable to all others. Certainly arrests by violence must 
not be encouraged. They lead to serious consequences. 
If we should think that the party ought to be discharged 
notice shall be given, and an order drawn up. 

An order was afterwards given to make the rule ab- 
solute for the discharge of Plaisted. 
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Mill v. Head. 



No9. 27tfa. 



THE Defendant having been arrested in the long Where bui hare 
vacation upon a writ returnable on the morrow of iJJJ*^|2urt cmnnot 
All Sauls, bail above were put in on the 9th of November, rarreoder without 
and notice of justification given. The bail being brought P»**^8 "> ^^^ *>^- 
up, in pursuance of this notice, were rejected ; after 
which the Defendant surrendered himself, without 
putting in firesh bail. The Plaintiff upon this took an 
assignment of the bail bond, and commenced proceed- 
ings against the bail to the sheriff. 

A rule fdsi having been obtained for setting aside the 
assignment of the bail bond, and proceedings thereon. 

Best Seijt. shewed cause, and contended that the 
Defendant's surrender was irregular, there being no bail 
in existence by whom it could be made. 



Onslow Serjt. contrct, insisted that so long as the bail 
remain upon the bail piece, they are competent to sur- 
render 
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1804. fender, tiboiigli rejected. He cited The King v. Tht 

^^^' 'Sheriff' of Ei»exy 6 T. R. 633., where, in consequence of 

•. an exception to the bail put in, notice was given that 

Head. ^^ other bail would justify, one of whom was after- 

wards rejeeted, after which the Defendant was surren- 
dered, and the master of K, B. stated to the Court that 
there should hare been a rule to strike out the two first 
bail whose names stood on the bail piece; and that 
until that was done they might surrender the principal 
He also read a manuscript note of a case decided in the 
King's Bench, EaU. 40 G. 3. (a) 

But The Court, after referring to the officers, said. 
That although any bail were sufficient to surrender, yet 
when rejected they were no bail, and that it was not ne- 
cessary to obtain a rule to strike them off the bail piece. 

Rule discharged. 



(a) Anoiu Mmf 84, JB. 40 O, S. Co shewing ctnsa why an sttaoluBeBt 
•giiBtt the f berUT, for Bot bringiiig !■ the bodj, fhould not be Ml sude for 
irregnlaritj, with costs, it appeared that the bail sarreadered the Defendant 
on the daj when the mle expired, bnt one bail onlj had Jostified, and time 
had been refnsed bj the Court to jastiff another. 

Btpnuum oontended that no bail wen in Court to make the sarreader, that 
time haring been refosed to jnstifjr the one, made the case the same as if 
none had been pat in. He cited for this Tidd^t and StUmCi Praetkt, 

Bat The Court said (on referring to the Master)-~ETen ball rejected, whilt 
en the bail pieoe, are competent to make a surrender* The books oited are 
not of themselves to be qaoted as authorities. 

Role abaolate for setting aside the attachmeat 
Manyaii for the role. 
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MayCOCK 17. SOLYMAN. Nov. 27th, 

THE Defendant, having been arrested upon a writ Tha Defendani bti 
returnable the first return of this term put in ?!!1^^*' •**^?!r*' 

r fjrom the daj of the 

bail upon the 9th of November; on the 13th, the sheriff exception, to jnstirj 
was ruled to bring in the body ; on the 16th, the bail ^ And if m at- 
were excepted to ; on the 20th, an attachment was ob- on the fourth daj, 
tamed; and in the latter part of tbe«t»BeidaT, die IkuI theCeutwfliieiit 
were biougfat«p to justify and werergected. nrfnnir « tiw ttn 

A rule mn having been obtained for setting asiAelhis fenint^jwiuy 
attadiment^ 

CeduUSetjt. in the first place insisted diat the riieriff 
was not entitled to moipe to set aside die attachmeoat, 
without haying first justified hail; and secondly, that 
the Plaintiff had a right to move for an attachsnait on 
the 20th, the rule to bring in the body having expired 
<m the 17th. 

Shepherd Serjt amtrd, argued that where tlK objeo- 
tion to the attachment is that it has been moved {(x too 
soon, the sheriff is not bound to justify bail before 1m 
moves to set it aside ; that as bail were p«t in within 
time, the Defendant was not bound to justify them, un- 
less an exception were entered, consequently libeBe viras 
no default in the sheriff on the 13th, when, the rule to 
bring in the body issued, and that rule was altogether 
irregidar ; and that as the exception was not entered 
till the 16th, the Defendant therefore was ^ititled to 
the ni^iole of the 20th to justify. 

3^ Court thought that the dieriff was entitled to 
move to set aside the attachment, without having first 

justified 
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justified bail ; and that the rtaintiff had no right to 
move for an attachment until the morning of the 2l8t, 
the rule to bring in the body being a nullity. 

Rule absolute, with costs. 



No9. «7Ui. 

In AKmm, wliCB 
the goods ue aUegod 
to kaTO ootoe to Do- 
feodiBt by fisdiBf • 
it 11 sufficient for the 
PUiotiir to prore that 
the goods came to 
the Defendant bj 
wrong. At least 
unless the ^M&i^ 
be traversed. 



Mills v. Gbaham. 

THE declaration was as follows. The Defendant was 
summoned to answer unto the Plaintiff in a plea, 
that he, the said Defendant, render unto the said Plain- 
tiff certain goods and chattels, to the value of 300/. of 
lawful money of Great Britain, which the Defendant 
unjustly detains from the Plaintiff; and thereupon the 
Plaintiff, by R. if. his attorney, complains for that 
whereas the Plaintiff, heretofore, to wit, on, 4rc., at, !fc., 
delivered to the Defendant the goods and chattels fol- 
lowing, that is to say, 75 dozen of skins of the said 
Plaintiff of a large value, to wit, of the value of 300/. of 
lawful money of Great Britain, to be redelivered by the 
said Defendant to the said Plaintiff when he should be 
thereto requested ; nevertheless the said Defendant, 
although thereto often requested, hath not yet delivered 
the said goods and chattels, or any of them, or any part 
thereof, to the said Plaintiff, but hath hitherto refused 
and still doth refuse to deliver the same to the said 
Plaintiff, to wit, at, Sfc. And whereas also the said 
Plaintiff heretofore, to wit, on, Sfc, at,^c., was lawfully 
possessed of divers other goods and chattels, to wit, 75 
dozen of other skins of a large value, to wit, of the va- 
lue of 300/. of like lawful money, and being so thereof 
possessed, the said Plaintiff afterwards, to wit, on, l^c, 
at, Sfc. casually lost the said last-mentioned goods and 
chattels out of his hands and possession^ and the same 

then 
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then and there came to the hands and possession of the 1804. 

said Defendant, who found the same ; nevertheless the 
said Defendant, well knowing the said last-mentioned 
goods and chattels to be the goods and chattels of the 
said Plaintiff, and to him of right to belong and apper- 
tain, had not as yet delivered the said last-mentioned 
goods and chattels, or any of them, or any part thereof, 
to the said Plaintiff, although often requested so to do, 
but hath hitherto refused, and still doth refuse to deli- 
ver the same to the said Plaintiff, and now .unjustly 
detains the same from the said Plaintiff, to wit, at, 
4rc., whereupon the said Plaintiff saith he is injured, 
and hath sustained damage to the amount of 300/. and 
therefore he brings his suit, S^c. 

Plea, non detinet. 

The cause was tried before Sir James Mamfield Ch. J. 
at the Westminster sittings in this term, when it appear- 
ed that the Defendant, being desirous of purchasing 
some skins, applied to the Plaintiff to sell him some, 
which the latter declined, but agreed to let him have 
skins to the amount of 275/. to finish, for the finishing 
of which the Plaintiff was to pay; that the skins having 
been delivered accordingly, the Plaintiff afterwards ap- 
plied to the Defendant to return them, offering to pay 
any thing that might be due ; that the Defendant re- 
fused to return them, and again wished to purchase 
them, offering to pay the price by instalments otSLper 
month ; that the Plaintiff still refusing to sell them, the. 
Defendant declared that he would contest the matter 
at law, as he was under age, which was the case. His 
Lordship was of opinion that the first count of the de- 
claration, which stated a bailment of goods to be re- 
delivered upon request, was not supported by evidence 
of a bailment for a special purpose, but held, that not- 
withstanding this infancy of the Defendant, and an 
objection to the allegation on the second count, that the 
goods came to his hands by finding, the Plaintiff was 

entitled 
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entitled to recover upon that count. Accofdingly a 
verdict waa found for the Plaintiff, subject to the opi- 
ni<m of the Court. 
QsAMAif. ^ p^lg 1^ foy 1^ nonsuit having been obtained on a 

former day. 

Shepherd Serjt. shewed cause. Though it was not 
precisely proved that the goods were lost by the Plain- 
tiff and found by the Defendant, yet the evidence ad- 
duced was sufficient to maintain the second count 
There is a clear distinction between actions on contract 
and actions in trover or ddmue ; in the former, the coor 
tract is the gki of the action ; but in the latter* it is not 
the mode by which the goods come to the Defoodant^i 
hands that forms the gist of the action, but the eonver- 
sion in trover and the detention in deiimie. If the alle- 
gation of finding must be precisely proved, almost every 
judgment which has been given in actions of trover is 
wrong ; for it scarcely ever happens that the property ia 
dispute has actually come to the Defendant's hands by 
finding. In Co. Litt. 286. b. it is said. Breve de deien- 
Horn didhir d d^mendo, because detin^ is the principal 
¥rord in the writ, and it lieth where any man comes to 
goods either by deUvery or by finding. So in J^zk 
Natura Brevium, 138. (E), it is said, ^' if a man find my 
goods which I have lost, I shall have a writ of detmue 
for them." In Bac. Ah. tit. Detinue, detmue is said to 
be an action which lies for the recovery of goods and 
chattels, though the party came to the possession of 
them by lawful means, as by bailment, borrowii^ or 
pledging. In Kettle v. BromaaU, WiUes, 1 18. the Plain- 
tiff declared in detmue for certun antiques, and that 
being possessed thereof, he casually lost the same^ 
The Court thought this a good count in detmue, for that 
detinue would lie for things lost and found, as well as 
for things delivered. And in Mod. Ent. vol. 2. p. 422. 
there is a precedent in detinue similar to the second 

count 



IN THE FOKTY-PIFTH YeAR OP GEORGE III. 

count in this case. If it were not sufficient, iinder a 
count framed as this is, to prove the particular mode 
in which the goods came to the Defendant's hands, it 
would often be necessary to introduce upon the record 
a length of pleading which would be extremely incon- 
venient, since it would be necessary to set forth in ' 
detail all the particular circumstances which were to 
be adduced in proof. Under whatever particular cir- 
cumstances goods may have come to a person's hands, 
the owner is allowed to declare for them in an action 
of trover, and as the action, of detnme may be founded 
upon an allegation that the goods were lost and found, 
there seems to be no reason why such a general allega- 
tion should not be sufficient in the action of detinue as 
in the action of trover, though the goods may in fact 
have been received under special circumstances. 
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Be9t Serjt. in support of the rule. It may be admit- 
ted that the action of detnme will lie for goods lost and 
found ; but the distinction between trwer and detinue 
is this, that in the one case it is necessary to state the 
mode by which the goods came to the Defendant's 
hands, and in the other it is not. In trofoer, the con- 
version is the gui of the action, and if that be proved, 
it is sufficient. The action of trover, says Lord Mans" 
fidi in Cawper v. Chitty, 1 Bur. 31. is in form a fiction> 
in substance a remedy to recover the value of personal 
chattels wrongfully converted by another to his own use. 
But the case is very different in dHinue, for the goods may 
be detained, and rightly 'detained ; but the goods of 
another can never be rightly converted ; and whether 
goods have been wrongfully detained or not,mu8tdepend 
upon the circumstances under which they came to the 
Defendant's hands. From the variety of precedents 
in detmte, which are to be found in the books, it is evi- 
dient that it has always been considered necessary to 
state particularly the mode in which the Defendant re- 
ceived 
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ceived {he goods. In Mod. Entr. 427,428. there are 
many precedents; one chapter is entitled. Of goods 
delivered to be safely kept ; another. On finding ; and 
a third. Of goods bought. In detinue of charters by an 
heir at law, he must count of the certainty of the lands, 
and how they were conveyed to him. 2 Mod. Entr. 424. 
b. The case of Kettk v. Bromsall is no authority for the 
Plaintiff here, that being upon demurrer, and the only 
question was, whether the count upon a finding was a 
good count in detinue, which is not now denied. Nor is 
the objection well founded, that the rule now contended 
for would render a great length of statement necessary, 
where the goods have come to the Defendant's hand in 
a circuitous mode. ^ For if they come to him by third 
person, the receipt may well be described as a finding, 
since they could not be bailed to him by such a third 
person. But here it appears upon the evidence for the 
Plaintiff himself, that the goods were delivered to the 
Defendant in a special manner, which does not agree 
with the averment in the declaration. 



Sir James Mansfield Ch. J. The question now is. 
Whether the evidence given at the trial was such as to 
maintain the last count of the declaration ? and it seems 
to me that it was. The Plaintiff indeed delivered the 
skins to the Defendant to be finished ; but this delivery 
was founded upon the supposition that he was treating 
with a man who was capable of treating with him. Being 
for some reasons desirous to have his goods again, he 
applies to the Defendant, who refuses to return them, 
not on the pretence that they were delivered for a spe- 
cial purpose, but he oners to buy them and pay for 
them at W. per month ; and when this is declined, he 
says, that he is under age, and will contest the matter 
at law. Then what was the contract between the par- 
ties ? On the part of the Defendant, there was none. 
The contract being incomplete, on account of the mi- 
nority 
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nority of the DefeDdant, the case is totally different 1804. 

from those which have been founded upon a bailment. 
A bailment of goods to be redelivered imports an agree- 
ment to redeliver ; all special bailments import a con- 
tract to redeliver, when the purpose for which the goods 
were deposited is answered^ But in this case> for want 
of a capacity in the Defendant to make a complete con- 
tracty no bailment was made. This being the case, the 
action is brought in detinue instead of trover. Now there 
can be no doubt that trover might have been brought 
on the conversion. For the reasons already stated, I 
do not see how the goods could be in the Defendant's 
hands under what the law calls a bailment. He first 
fraudulently received them, concealing the circum- 
tances of his minority, and then fraudulently set up 
his minority as a defence against the Plaintiffs just 
demand. The goods being wrongfully in the Defend- 
ant's hands from the beginning, without any valid con- 
tract between him and the Plaintiff, it seems to me that 
they must be considered in the same situation as if the 
Defendant had at first wrongfully got possession of 
them without pretence of bailment. If that be so, what 
objection can there be to the Plaintiff's recovery upon 
the second count ? It is not disputed that a count in 
detimte, framed upon a supposed finding, may be sup- 
ported if the goods are wrongfully in the Defendant's 
possession. ' Without going further, it appears to me 
that the second count was supported by the evidence 
given ; and it will therefore be unnecessary to comment 
upon the doctrine in the cases which have been men- 
tioned. At the same time, it may be obsei*ved that no 
case has been cited to prove, that where the detention 
IB vinrongful the declaration may not always be support- 
ed upon an allegation of finding : though perhaps in 
cases of special bailments, it may be fit to require that 
the Plaintiff should declare specially, yet I will not say 
that it is necessary even in these cases. In trover, the 
Vol. I. N. S. L Plaintiff 
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1804. PlaintiiF always alleges a finding, but never proves it ; 

^^'^^ and from the very nature of the thing, it is often inca- 

V. pable of proof. A wrongful conversion, or a wrongful 

Graham. detainer after demand, is considered as evidence of find- 
ing ; and I can see no reason for making a distinction 
between an allegation of finding in an action of trover, 
and such an allegation in an action of detinue. If the 
allegation were strictly true, it could scarcely ever be 
proved in either case, unless the Defendant had himself 
acknowledged the finding. Besides, if the allegation 
of a particular bailment is material, it is also traver- 
sable. But the plea of the Defendant here is, that he 
does not detain in manner and form as the Plaintiff has 
alleged. This does not apply to the finding. But 
without professing to decide this point, it is sufficient 
to say, that the goods did not come to the Defendant 
under what could properly be called a bailment. They 
came into his hands by fraud. And the right of the 
Plaintiff must be considered just the same as if the 
goods had come to the Defendant's hands without pre- 
tence of right or delivery. 

Heath J. I am of the same opinion. I think there 
is much weight in what has been said respecting special 
bailments, and perhaps in such cases the special deli- 
very ought to be declared upon, and may be traversed. 
But here the goods came into the Defendant's posses- 
sion by wrong. If, therefore, it was necessary to 
declare specially, it would be necessary to set out all 
the evidence ; but there is no ground for conteikling 
that, and it would be attended with great expence. It 
is true, that in detinue by an heir at law for charters, it 
is not sufficient for him to say that he was possessed of 
theqi ; his right, however, is not a personal right, but 
a right arising from the land ; it is necessary, therefcMre, 
lor him to set out his right as heir. 

ROOKE 
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RooKE J. The deolaration itself is tidmitted to be 
good, and the only question is upon the proof. Now the 
allegation is either material, or it ift not. If it be mate- 
rial, it ought to be traversed, in order to be put in issue ; 
and if it had been put in issue, I should have inclined 
to think it had been proved in this case ; for the goods 
did not come to the Defendant's hands by contract ; 
and if they came by wrong, I do not think it very ma^ 
terial whether they came by actual finding or were ob- 
tained by fraud. But whatever might have been the 
case if the finding had been put in issue, t am of opi- 
nion that the evidence supports this deolaration. 



1804. 



MILU 

« 

V. 
GHASAItf. 



Chambre J. The action of detinue is as old as any 
action known to the law, and yet it is rather extrsKirdinary 
that the subject of objection in the present case has 
never been brought into question. Many cases might 
be put to which an action of detinue could not apply, 
unless this general mode of declaring were allowed. 
Only three modes of stating the inducement appear by 
the entries to have been used. One is on a bailment, 
another on finding, and a third on purchase. But the 
precedents do not comprehend half the cases which 
might arise. Suppose a bailment were made to A,, and 
that the goods, after passing through several hands, 
come into the hands of B, Could it be necessary to 
trace the progress of the goods through all the hands 
into which they had passed ? In this case, I believe 
that the practice has been to declare upon a finding, as 
has been done in the present case. I am not certtiin 
that the finding has not been literally proved in this 
case : for it is not clear that the word '* finding" is to be 
confined to the sense of picking up a thing which has 
been casually lost. The form of proceeding in trover is 
very material on this point, and seems to warrant us in 
considering the finding merely as inducement. To the 
present day, no case has ever arisen in which it has 

L 2 been 
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been thought necessary » upon the plea of non detinet, to 
prove precisely the finding alleged. This mode of de* 
claiing seems to be adapted to cases the proof of which 
is difficult. Whether a special bailment ought to be 
set forth or not, and whether such bailment might be 
traversed, I will not say ; but I am far from saying that 
it might. But if it might, issue must be taken accord- 
ingly. With respect to declarations by an heir at law, 
it is true that the Plaintiff must give such a description 
of the goods as to shew that they belong to him as heir; 
and it may be required that he should shew how he is 
heir, and that the deeds relate to the lands of which he 
is heir. But here I entirely concur in thinking that 
sufficient proof has been givien to entitle the Plaintiff 
to recover. 

Rule discharged. 



Nov. 27th. 

The mother of an 
infant illegitimate 
child is entitled to 
the cnitod J of the 
ohild in preference 
to the father, though 
from hii oircom- 
stances he maj he 
better able to eda- 
«cteit. 



JEIr/Mir^e Ann Kne£% 

THIS was an application for an Iiabeas corpus to 
bring up the body of an infant illegitimate child, 
in order to restore it to the mother. It appeared by 
the affidavits, that the child had been placed by consent 
of the father and mother under the care of a nurse; 
that it was afterwards removed by the father to 
another woman ; that the father then went abroad, 
having entrusted Mr. Brandon, a friend, with the 
superintendance of the child; that Mr. Brandon (to 
whom the writ was prayed to be directed) wished to 
haice the child placed with some person where the 

mother 
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mother could have access to the child^ and under those 1804. 

ciroumstances was willing to pay for its maintenance^ ^^^^ 

but the mother insisted upon having it delirered up to Ann Knee. 
her. 

The child being brought up, and the mother being 
present. 

Shepherd Seijt. shewed cause, and urged that it would 
be for the benefit of the child that it should be placed 
with some person whom the father might approve, as 
the father, from his situation in life, was better able to 
maintain the child than the mother. 

Best Serjt. co/i/r^, insisted upon the right of the mother 
to the custody of her own child, and referred to The 
King V. De Manneville, 5 East, 221., and The King v. 
Moseley, 6 East, 224, in notis, and The King v. Soper, 
5 T. R. 278. 

Sir James Mansfield Ch. J. There is no affidavit 
before the Court to shew any ground of apprehension 
that the child would incur any danger from being left 
with the mother. It is not unlikely indeed that by 
granting this application we may be doing a great 
prejudice to the child, but still the mother is entitled 
to the child if she insists upon it. The application in 
this case may have arisen from pure affection, and the 
mother may be disposed to take care of the child ; but 
it is not probable that it will be so advantageously 
brought up under her care as under the care of some 
person whom the father approves of. It often happens 
that the mother insists upon the custody of the child, 
not so much out of regard to the child itself, as with 
a view to make the father pay a sum of money 
towards its maintenance and education. Nevertheless 

L3 the 
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1804. the motber ipust have the child unless some ground be 

^"^ laid by affidavit to preyent it. Let the child be deli- 
Ann knes. yered to the mother. 

Accordingly, the other Judges being of the same 
opinion, the child was delivered to the mother in Ck)urt 

Vide 7 East, 679. 
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LiTTLEDALE and Others, Assignees of Ken yon, a 

Bankrupt, v. Dixon. /«• iid. 

THIS was an action upon a policy of insurance on Id effectiag a 
board the Cumberland, at and from Barbadoes to ^^^ ~ *•?? 

' Jamary at WkiU- 

IJVtrpOOl, kaoen, on a ship 

The cause was tried before Chambre 3. at the Guildhall " •* ^ fr**"* ^' 

• • /. 1 rr? • • t • 1 t 1 hadoe» to LnMrpooi,** 

Sittings after last Trimty term, when it appeared that the i^ broker's letter was 
policy was effected at Whitehaven, in consequence of a pro^n<»d. fUtinf 
letter of orders written by a broker at Liverpool, on the ^^^ ^ot emwU 
8th day of January, in which he said, " The Cumberland ^«t • ^ow laOer ; 
we expect, will have taken her departure from Barbadoes ^" *,|2m ^ 
on the 26th of November. The Barton sailed on the 2Sth^ooniW; 
24th, and arrived at Liverpool on Sunday last (5th of "^ *^* ^^ *'^' 

' '^ ^ a coppered resaal 

and rerj fleet, whieh 
had sailed the Mth from BtarhadoeM, had arriTed on the 5th Jmmuuy, hat notioe was taken of the 
Agre§thU, another coppered and fleet Tessel, which sailed the 29th ^ooeai^cr, haying also arrhred 
on the saaM daj as the Barton. After rerdict for the Plaintiff, the Coart reftuod to grant a new 
trial on the gfoond of co ncea lment* 

L 4 January,) 



Dixon. 
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1805. January), but Bhe is coppered and a remarkably fleet 

^■^^^^^^^ yessel f that another ship called the Agreeable, which 

lilTTLEDALE 

and Others ^^^^ Barbadoes on the 29th of November, had also arrived 
*'- at Liverpool on the 5th of January, but that she also was 

coppered and a remarkably fast sailer ; that an entry of 
the arrival of both these vessels, on the 5th of January, 
had been made in the broker's book at Liverpool ; that 
the Cumberland was not coppered, and was full built, 
and a slow sailer ; and was not considered as a missing 
ship at the time when the letter of orders was written ; 
and it was sworn by a witness for the Plaintiff that the 
knowledge of the arrival of the Barton and Agreeable 
could not vary the premium. The loss being proved, a 
verdict was found for the Plaintiffs. 

Shepherd Serjt. now moved for a rule nisi to set aside 
this verdict, and have a new trial ; insisting that the 
broker had concealed a material circumstance in omit- 
ting to state the arrival of the Agreeable, with which he 
was acquainted ; and that the terms of his letter were 
equivalent to an assertion that the Barton was the only 
ship which had arrived. 

Sir James Mansfield Ch. J. The sole question, 
as it seems to me, and which the jury alone was capa- 
ble of deciding, was whether the arrival of these two 
ships could be a ground for considering the Cvmberlani 
as out of time. On this point, this Court cannot over- 
turn the opinion of the jury. It is not because one or 
two ships had arrived three days before the insurance 
was ordered, that the Cumberland was to be considered 
as a missing ship. The witness states, that if the un- 
derwriters had been informed of the arrival both of the 
Barton and Agreeable, it would not have made a differ- 
ence in the premium. Is there any case in which the 
single circumstance of the arrival of two ships has been 
considered as a matter necessary to be disclosed ? The 

jury 
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jury having decided upon the evidence before them, we 1806. 

ought not to disturb their verdict. 

Heath J. of the same opinion. 

RooKE J. There is no doubt of the general propo- 
sition that every material circumstance must be dis- 
closed ; but it was for the jury to say how far the cir- 
cumstance in question was material ; and as they have 
decided upon it, what ground have we to say that they 
have done wrong ? 

ChambreJ. I was satisfied with the verdict. I 
left it to the jury to determine whether the broker had 
fraudulently suppressed the arrival of one ship when he 
communicated the arrival of the; other. 

Shepherd took nothing by his motion, {a) 

(a) Vide WUUb t. Glwer, anU p, 14. 
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Jefferies v. Watts. 



/aii«27t]u 



THIS ai:^tion was brought to recover the sum of w » i>«f«»dMit re- 
tide in lHddl§$§Xt ind 
21. \2s. 6d. for the cartage of a quantity of rags ij^epa warehoate 

from the Tower to Martin' s-lane, Cannon-street, in the within the dtj of Zon- 
city of London, A verdict having been found for the u,„^*i,„t^aiUr the" 
Plaintiff, a rule was obtained, calling on the Plaintiff to commenoement of an 
shew cause why the Defendant should not be exempted •«***>» »K^* "■ **' 

■^ *■ %. imul. demaod, tell 

the Pluntiff that he does not keep the warehouse in question, and the Plaintiff, upon inqnirj in the 
neighbourhood of the wareboase, can obtain no intelligence respecting the Defendant, the Court will 
not, under the 39 if 40 G, S. c. 104., exempt the Defendant from payment of costs on the ground 
of the Terdict being under 6/., and that he onght to bare been summoned to the court of requests, (a) 



(a) And see Slepkena y. Perry, 16 EasU 147. 



from 
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from the payment of costs^ pursuant to the 39 2f 40 G.3. 
c. 104. s. 5. and 12. (public local), on the ground of the 
cause of action having arisen within the jurisdiction of 
the court of requests, and the Defendant's liability to be 
summoned to that court. It appeared that the rags had 
been carried by the Defendant's order to a warehouse in 
Martin*8'lane, Cannon-street : that a short time after the 
action was brought> the Defendant told the Plaintiff 
that he was not bound to pay for the carriage of the 
goods, as the goods and warehouse in Martin*84ane be- 
longed to a person of the name of Juda* This person 
was called as a witness at the trial, but instead of proving 
that the goods and warehouse belonged to him alone, he 
swore that he and the Defendant carried on business as 
rag merchants at the warehouse in Martm*s4ane, under 
the name of Watts and Company. This application was 
made to the Court upon an affidavit, stating that the 
Defendant, together with the said Juda, kept a ware- 
house in the city of London, under the firm of Watts and 
Company, before and since the commencement of the 
action. On the part of the Plaintiff, it was sworn that 
the Defendant lived in the parish of St. George's, in the 
county of Middlesex, and kept a shop there ; that the 
Plaintiff did not know, at the time when the action was 
commenced, that the Defendant was concerned in the 
warehouse at Marthis-lane ; and that upon inquiry in 
the neighbourhood^ no intelligence could be obtained of 
any person of the name of Watts, 



Cockell Serjt. shewed cause, and insisted, that not- 
withstanding the affidavit of the Defendant, and the 
proof at the trial, that the Defendant was interested in 
the warehouse in Cantion-street, yet as that circumstance 
was not known to the Plaintiff, nor indeed publicly 
known at all, the Plaintiff ought not to be deprived of 
his costs, especially as the Defendant himself had, before 
the trial, stated that the warehouse belonged to Juda. 

Vauglum 
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Vm^han Serjt. contri, argued that the statute left no 
discretion in the court ; that the Defendant's residence 
in Middlesex could make no difference^ the words of the 
statute being positivej " that all persons keeping any 
warehouse, shop, shed, stall, or stand, or seeking a live- 
lihood, or trading, or dealing within the city, should be 
summoned to the court of requests for any debt under 
5/.," and that as it now distinctly appeared that the De- 
fendant did keep a warehouse, and carry on business, in 
the city of London, he was entitled to the benefit of this 
application. 



1805. 



Jefferiu 

V. 

Watts. 



Sir James Mansfield Ch. J. The 39 ^40 G.3. 
appears to me to be an act equally beneficial to Plaintiffs 
and Defendants, as it is calculated to save expence ; but 
I think it unfortunate that the right to costs is not left 
to be decided by the certificate of the judge at the trial, 
to whom all the circumstances of the case must of course 
be best known. The act seems indeed to be rather loose 
in its directions how this question is to be determined. 
The object seems to have been to compel creditors to 
summon their debtors to the court of requests for debts 
under 5/., whenever such debtors keep shops in the city 
of London at which the creditors may summon them. 
But unless the act be construed to mean such a keeping 
of a shop or warehouse as may be known to the creditors, 
a creditor might often be placed under great difficulty. 
The question then is. Whether the Defendant in this 
case so kept the warehouse in Martin's-lane that the 
Plaintiff might reasonably be supposed to know it. It 
often happens that several persons carry on business to- 
gether, where, by agreement, the house is to belong to 
one of them only, and the others may be little known. 
Here Waits resided in Middlesex, and carried on business' 
there ; he does not state how long he had carried on bu- 
siness in Martin's-^ane, or that it was known to any one 
person in the neighboturhood. In common cases, a ge- 
neral 
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neral affidavit might be sufficient ; but here the defence 
first intended to be insisted upon at the trial was that 
the warehouse belonged to Juda only, and that the De- 
fendant himself insisted upon this circumstance as a 
ground of excuse from being liable to the debt. That 
being so, there is an end of any right in the Defendant 
to insist upon the benefit of this act. The Plaintiff was 
of course ignorant of the Defendant's liability to be sum- 
moned to the court of requests, and the Defendant him- 
self misled him by his conversation. Upon the whole 
therefore, I do not think it made out that the Defendant 
so occupied this warehouse as to entitle him to the pri- 
vilege which he claims. 

Heath J. I am of the same opinion. 

RooKE J. Without going particularly into the case, 
in which I entirely concur with my Lord Chief Justice, 
I will only say, that not only must the fact exist that 
the Defendant kept a warehouse in the city of London, 
but that fact must be known, and I am not satisfied 
that it was known in the present case. 

Chambre J. My opinion rather differs from that of 
my Lord Chief Justice, and my Brothers, for I think the 
act of pailiament has said what shall be sufficient evi- 
dence of notoriety. It does not appear to me that the 
party is bound to give notice of his keeping a shop or 
warehouse ; but that having such a place, and using it 
as a place of dealing, is alone sufficient to bring him 
within the act. A man who keeps a stall or stand does 
not always put his name upon a board ; many trades are 
carried on in that way, and if a party so deals, he is 
Vithin the act. This act leads to many inconveniences 
and much expence, which was not foreseen ; for inBtead 
of directing that the jury should find the fact of resi- 
dence, the party is obliged to proceed by suggestion, 

which 
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^hich is traversable^ and may lead to another trial to 
try that fact. In the present case« the affidavit of the 
Defendant states that he kept a warehouse in Martin's- 
lane, and there carried on trade ; this is in the usual 
course, and all that is required. But the ground on which 
it strikes me that we may refuse this application is, that 
it appears from the Plaintiff's affidavit that he was misled 
by the declaration of the Defendant, which seems to me 
to amount to a waver of his right ; and it is more upon 
this ground than the other that I concur in thinking the 
rule should be discharged. 

Rule discharged. 



1806. 



Jbfferies 

V, 

Watts. 



Davison v. March. 

CLAYTON Serjt. was called upon to support a rule 
tdsi for discharging the Defendant on a common 
appearance, on the ground of the affidavit to hold to 
bail being defective. The objection was, that it stated 
the Defendant to be indebted as indorsee of a bill of ex- 
change, without alleging the bill to have become due. 

Best Serjt. contrd. 



SOth. 



An ftffidftTit to hold 
to bail, whkh lUted 
tbo I>efeiidant to bo 
indebted to the Plain- 
tiff as indoraee of a 
bin of exchange, with- 
out alleging the bill to 
hare beoome doe, was 
held mffioient. (a) 



The Court was of opinion that the affidavit was suffi- 
cient, and that the Plaintiff might be indicted for perjury 
if the bill was not due, inasmuch as the Defendant would 
not, in such case, be indebted to the Plaintiff as sworn. 

Rule discharged. 

(a) Bat see Jaekton t. YaU, 2 M. & S. 148. Holeofnbe t. Xaai^Kii, 
2 M. & S. 475. Edwards ▼. Dick, S B. & A. 495. Machu t. Fratmr, 
9 Tannt. 171 
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Fe». itu Christopher Andrew V.Thomas Pearce^ Executor 

of P. Best. 

iftemmtiiitaUiiiaie /COVENANT. The declaration stated, that by in- 
S" ye«! ' Jd™hu ^ denture, dated the 26th of February 1764, P. Be$t, 
Uisee atsign o?er to the Defendant's testator, demised to one JoAn Garland 
another, bat before ^^ j |jjg assiffus a ceitain messuage and tenement, com- 

lacb atsignment te- ^ ^ 

oantintaii male diee monly knownbythenameof XiOti7eri)q/!iir2fe,in thecouuty 
without uiae male, of Comwall, for the term of 99 years, at the yearly rent of 

no action of coTenant j , • ■«-» 

upon the lease can be 4*. per omuun, covenanting that he, the said P. Best, at 
maintained against the the time of the grant and demise, had in himself good, 
mntor^bf ^sa<A as- "S^^' ^^^ lawful and absolute authority to grant and de- 
signee, thelease being mise the said premises ; and also for the quiet enjoyment 
▼oi at «**™«o q( ijjg gaid John Garland, his executors, administrators, 

assignment, and no m- 

teiestpassingonderit. and assigns, during the said term, without the let, hin- 
drance, molestation, or denial of him the said P. B., his 
heirs and assigns, and of all and every other person what- 
soever ; that, by virtue of the said demise, the said John 
Garland, on the 25th of February 1764, entered into the 
said premises and became possessed thereof, and that af- 
terwards, viz. by deed of the 22d of June 1791, he as- 
signed to one JoAn Bennett, his executors, administrators, 
and assigns the said demised premises for the residue of 
his, the said John Garlands, term therein ; that John 
Bennett accordingly entered, and afterwards, viz. by deed 
of the 2d of November 1801, assigned to the Plaintiff, his 
executors, administrators, and assigns the said premises 
for the remainder of the said term then to come and un- 
expired ; that the Plaintiff accordingly entered and was 
possessed thereof until ejected therefrom. The decla- 
ration then alleged, ** that the said P. Best deceased, at 
the time of making the said indenture of lease, had not, 
nor had he, at any other time whatsoever, any right or 
title to the said demised premises, with the appurte- 
nances, or any part thereof^ in him, the said P. Best de- 
ceased 
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ceased^ in his life time, or any authority whatsoever, 1805. 

whereby, or by virtue whereof, he, the said P. Best de- 
ceased, might or could lease or demise the said demised 
premises, or any part thereof, with the appurtenances, or 
any part thereof, to the said John Garland, to hold the 
same, or any part thereof, to him the s^id John Garland, 
his executors, administrators, or assigns, from the said 
24th day of February 1764, for, and during, and unto the 
full end and term of 99 years from thence next ensuing, 
and fully to be complete and ended ; and that after the 
making of the said demise by the said P. Best deceased, 
and after the said Plaintiff became such assignee of the 
said demised premises as aforesaid, and during the con- 
tinuance of the said term, to wit, on the 1st day of Ja- 
nuary, in the year of our Lord 1802, at Bodmin aforesaid, 
in the county of Cornwall aforesaid, the said Thomas 
Pearce became and was lawfully and rightfully entitled 
to have and enjoy the immediate possession of the said 
demised premises, with the appurtenances, under and by 
virtue of a title thereto, in opposition to the said title of 
the said Plidntiff to the possession thereof ; and the said 
Thomas Pearce being lawfully and rightfully entitled to 
the said immediate possession of the said demised pre- 
mises, with the appurtenances of the said Thomas Pearce, 
afterwards and while the said Plaintiff so was in posses- 
sion of the said demised premises, with the appurtenances, 
and before the expiration of the said term of 99 years 
thereof demised by the said P. Best deceased as aforesaid, 
to wit, on, ifcJ* proceeding to state an ejectment for the 
premises by T. Pearce, and judgment i^inst the present 
Plaintiff,andwritof possession in consequence; and con- 
cluding that the said P. Best deceased, in his life time, 
and the said T. Pearce, executor as aforesaid, since his 
death had not kept their covenant with the Plaintiff since 
he became assignee of the covenant made by the said P. 
Best, in his life time, with the said John Garland and his 
assigns. 

The 
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Andrew 
Pearce. 



The Defendant pleaded, " that the said P. JBe^, men- 
tioned in the said declaration^ at the time of making the 
said indenture of demise therein mentioned* and from 
thence until and at the time of his death hereinafter men- 
tioned, was seised in his demesne as of fee tail male of 
and in the said tenements, with the appurtenances, men- 
tioned ia the said declaration and in the said indenture 
of demise, that is to say, to him and the heirs male of his 
body lawfully issuing, and being so seised thereof, he, the 
said P. Best, afterwards and before the making of the 
said supposed indenture of assignment between the said 
John Bennett and the said Plaintiff, also mentioned in the 
said declaration (to wit), on the 4th day of June in the 
year of our Lord 1794, at, fcc. died so seised of such his 
estate of and in the said tenement with the appurte- 
nances without heir male of his body lawfully issuing; 
and so the said Defendant says that before the making of 
the said indenture of assignment between the said John 
Bennett and the said P laintiff, (to wit) on the said 4th day 
of June in the said year of our Lord 1794, upon the death 
of the said P. Best, the said term of years in the^ssid 
tenements, with the appmtenances, granted by the said 
indenture of demise mentioned in the said declaration, 
and the estate and interest of the said John Bennett in the 
same tenements, ceased, and became and were wholly 
void, ended, and determined." To this plea the Plain- 
tiff demurred, and the Defendant joined in demurrer. 



Lens Seijt. in support of the demurrer. Whether the 
term of years became absolutely void or only yoidable 
under the death of Peter Best, still his executor is liable, 
under the covenant, to make a compensation to the 
Plaintiff for having the term taken away from him before 
its natural expiration. It will be said that as the term 
was at an end upon the death of Peter Best nothing 
passed to the Plaintiff, and he is not assignee. But I 
contend that the Defendant is estopped from setting up 

that 
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that by way of answer which is the ground of complaint. 
P. Best covenanted that he had a right to demise for 
99 years, and the plea amounts to nothing more than 
stating a fact to have happened, which shews that the 
title was defective. An indenture of demise estops both 
parties from saying any thing contrary to the demise ; 
thus in Palmer v. Ekins, 2 Lord Raymond 1550., which 
was an action of covenant for rent, it was determined 
that the lessee could not plead that the lessor before 
the demise had conveyed away the premises in fee, for 
that such plea only amounted to nil hahuit in tenetnerUis, 
and that the assignee might take advantage of the 
estoppel as well as the lessor himself. 



1805. 




Praed Serjt. contrct. It is admitted that the term of 
years became void upon the death of the tenant in tail ; 
the only question therefore is. Whether the executor 
be bound by the estoppel ? Where an interest passes 
by the indenture of lease, and that interest afterwards 
determines, the estoppel ceases. Thus it is said in 
Co. Litt. 47. b. '' If A., lessee, for the life of B., make 
a lease for years by indenture, and after purchase the 
^reversion in fee, and B. die, A. shall avoid his own 
lease, for he may confess and avoid the lease which took 
effect in point of interest and determined by the death 
of B.*" In the case of Brudnell v. Roberts, 2 Wils. 143., 
which was an action of covenant by the Plaintiff, as 
heir in reversion in fee to his father, who was the lessor, 
against Defendant, who was the lessee, the Defendant 
pleaded that the father was only tenant for life and that 
the lease determined at his death, and traversed that 
the reversion belonged to him. The Court agreed with 
the counsel for the Defendant, that during the life of 
the lessor the Defendant would have been estopped, 
but he being dead, and the lease thereby at an end, 
the lessee was as it were unmuzzled, and not estopped 
to plead the truth. This doctrine is also clearly laid 
VoL.LN.S. M down 
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having declared upon a lease by A. and £.» and it ap- 
pearingf that A. was tenant for life^ remainder to £. in 

peabcb. f^^ i^d that both joined in the indenture of lease^ and 
that A. was still aHve« it was resolved that it was th^ 
lease of A. during his life> and the confirmation of B. 
and after the death of A.^ the lease of jB., and the con- 
firmation of A. ; and it was adjudged against the Plain- 
tiff, for it was said that though the lease was by inden- 
ture, it should be no conclusion, for when the deed doth 
nothing enure by passing of an interest, it shall not be 
taken to be any conclusion no more than the lease for 
years of lessee for life by deed indented shall be an 
estopped after his death. This doctrine is further con- 
firmed in Blake v. F6sUr, 8 T. R. 487. 
On this day the opinion of the Court was delivered 

by. 

Sir James Mansfisld Ch. J. This is an action <^ 
covenant, and the declaration states that Peier Best in 
1764 demised the premises in question for 99 years to 
John Garland, and covenanted that he had good right 
to make such demise, and that Garland should quietly 
enjoy the premises during the said term ; that Garkmd 
in 1791 assigned to Bennett, and Bennett in 1801 as- 
signed te the Plaintiff, who was ejected by Thomat 
Pearce under a title superior to that of Peter Best. The 
plea states that Peter Best, at the time of the demise, 
was seised of the premises in tail male^ and> before the 
assignment by Bennett to the Plaintiff, died so seised 
without heirs male of his body, whereupon the teimef 
years ceased and determined. Upon these pleadings, 
it is clear that Peter Best had no power to make at de- 
mise of these premises to continue for 99 yeara if he 
should die without issue male ; but that it was a good 
lease so long as he should live, and he might have lived 
till the end of 99 years. On this demunrer ev«ry iact 

is 
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is tidmitted : it is cle«r therefore that st ttie time when 
Bemeit aasigned to Andrew, Benneti had tto interest in 
the prenuMB; the lease is stated to have beeome abso- 
Intety roid by the death o^ Pelef Best without heir male. 
The lease then having become absolutely rotd, what 
oofald be the operation of the assignment by Bennett to 
Ambrew? He could neither assign the lease nor any 
interest «nder it because the lease was gone. What 
right of any sort had Bennett ? If any thing, it could 
only be a right of action on the coyenant, and that 
could not be assigned by law. As the person who made 
the assignment had no interest in the premises, the as- 
sigMBMnt itsdf coukt have no operation. Consequently 
there is no ground upon which the present action can 
be maintained, 9itiA therefore judgment must be given 
for die Defendant. 

Judgment for the Defendant. 
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Stephen Lvffkin and Others, Executors of John f^.4Ui. 

LoFPKiK, V. Thomas Nunn E«q. and John Han- 
son Esq. 

THE Lord Chancellor sent the following case to the A oopjhoider de- 
Court of Common Pleas. On the 28th of February "^ w» eopjhoid to 

-^ /. iff. to hold for one 

1795, Elizabeth Hatchkm,vndoyii^ (who is still alive), was year, tod at the end 

thereof, from jear to 
j9tr, i* IS yun ttdre, k aU 14 ymf, if the lord would grant lieeiMe, Mt so at M>t to create a 
forfeiture, aid oorenaiited that the leaiee should 4|iiietly eojoj daring the term aforesaid ; and the 
lease oontdned maaj oovenants and provisoes applicable only to a lease for sereral years. After 
th« eaqpitvfiDii of Sn in* year» the copyhold was purchased by the latA', ind sorrendered. to a 
trustee for him ; who immediately gave a regular notioe to ^piit to /• S,, no liceDce to let having 
been (Attained. Held that, upon the expiration of the notice, the trustee might maintain an eject- 
■leMt ; asd that no aetioii woidd lie on the covenant for quiet enjoyment, flioagh the contents of 
the lease were Ibbowb to the lord before he oompleted his parohsMi vd thoagh the corenant of 
Tender ngaiast inonmbranees contained an exception of the snbsistilig lease voder which the tenants 
then held. 

M 2 tenant 
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tenant for life of a messuage, tenement, and farm of about 
51 acres, called Blag^s Farm, situate at Great Bromley 
in Eisex, and holden at a small annual quit-rent by copy 
of court roll at the will of the lord, according to the cus- 
tom of the manor of Great Bromley, and the Defendant 
Hanson was before then, and still is lord of that manor. 
The case .then set forth verbatim an indenture made on 
the 28th of February 1 795, between Elizabeth Hotchkm and 
John Liiff'kin, whereby Elizabeth Hotchkin demised, grant- 
ed, and to farm let unto the said John Luff kin, his execu- 
tors, and administrators all that messuage or tenement 
and farm, together with all houses,4rc- and appurtenances 
in Great Bromley, commonly called Blagg's Farm, then in 
the occupation of the said JoAn Ltffkin, his under-tenants 
or assigns, with a reservation of all timber and underwood, 
and liberty of ingress and egress to the said Elizabeth 
Hotchkin2U[id her assigns,and the next immediate remain- 
der-man or reversioner, to have and to hold the said mes- 
suage, tenement, and farm, with the lands and appur- 
tenances thereunto belonging, unto the said JoA/t Ijuffkin, 
bis executors, and administrators, from the 29th day of 
September 1794, for and during the full end and term of 
one whole year from thence next ensuing, and fully to be 
complete and ended, and at the end of the said term of 
one year, from year to year, for and during the term of 
13 years more, in all 14 years, if the lord or lords, lady or 
ladies of the manor or manors of whom the said demised 
premises are holden will give licence and consent, and so 
as the same or any part or parcel thereof shall not become 
forfeited or liable to be forfeited, yielding and paying 
therefore, yearly and every year during the said term, 
unto the said Elizabeth Hotchkin and herasai^is, for so 
long time as she the said Elizabeth Hotchkin shall live, and 
from and immediately afler her decease unto such per- 
son or persons to whom the next immediate remainder or 
reversion of the same premises shall for the time being 
belong, the yearly rent or sum of 42/. of lawful money of 

Great 
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Great Britain, on the two most usual feast days or times 
of payment in the year (that is to say), the feast days of 
the Annunciationofthe Blessed Virgin Maty, and St. Michael 
the Archangel, by equal and even portions, the first pay- 
ment to begin and be made on the feast day of the An- 
nunciation of the Blessed Virgin Mary next ensuing the 
date of these presents. Proviso for re-entry if the rent 
shall be in arrear 28 days, or if John Luffkxn shall assign 
the lease, or demise or part with the occupation of the 
premises without the licence in writing of Elizabeth 
Hotchkin, or her assigns, or the next remainder-man, 
or reversioner, or if he shall commit waste or make 
breach of all or any of the covenants. And the said 
John huffkin covenants to pay the rent during the said 
term to Elizabeth Hotchkin, or her assigns, and also all 
rates and taxes, and also at all times, during the said 
demise, to maintain and keep the messuage, bams, ^c. 
in tenantable repair, with thatching, daubing, and glaz- 
ing, and to keep in like repair the gates, fences, S^c. being 
allowed rough timber, and at the end or other sooner de- 
termination of the said demise quietly to surrender the 
premises so repaired to Elizabeth Hotchkin, or her assigns, 
or the next remainder-man or reversioner ; and also to 
spend upon the premises all manure, hay, and straw 
which shall arise during the demise ; and further, that 
he will not during the demise plough above 40 acres 
of the land, nor take two crops of grain successively from 
any part thereof without summer tilling (turnips and 
clover, pease and beans, if well hoed and kept free from 
weeds, not to be deemed a third crop), nor would fell 
any timber, or trees likely to become timber, under a pe- 
nalty of five pounds a tree to Elizabeth Hotchkin, and her 
assigns, or the next remainder-man or reversioner, nor as- 
sign the lease,or any part of the premises,or part with the 
occupation thereof, or any part thereof, without licence 
obtained as aforesaid. And moreover that John LuffTmt, 
■ his executors, and administrators will, in the last year 

M3 of 
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of the demise, make uid leave, and in ea baabwd-like 
mqim€r« tea or twelve acnes of &Uow land npon sopie 
part of U^ premises, Wing allowed tfjf tbte same aooord- 
iDg to the eustom <^ tbe country, add will p^mit the 
succeeding tenant to enter thereon in J^fy, and permit 
EUzubefh Hateikm to sow clover and grass seeds in the 
last yeat' of this d^B(li6e at the same time the said Jdm 
jMjffhnt his exeeutors, or administrators shall sow soft 
com ; i^id that ^e will not take any wood for firing, 
except what arisei^ on making tbe ibnees* and the lops 
of trees for stakes which shall be spent upon tbe pfe- 
misesi And the said EUxabetk IJ(ftckkiH» for heraelf, 
and her assigns, and the next remmnd^^man cir rever- 
sioner, eovenants to keep in tenantable repair the mes- 
suage, bams, fy:. glazing, daubing, and thatching only 
excepted, and to allow to JoAn LffffJnn, his executors, 
and administrators, for the fallows ont of the last half 
year's rent, according to the custom of the country; 
and in case rough timber shall not be assigned, on 
notice of fifteen days, will permit him or them to teke 
the sappie, and also will permit him or them to use the 
b^m for thrashing, and a piece of ground to fodder his 
cattle till LadRf-dajf next after the expiration of the dsr 
mise ; and that he, the said JoAn LuffTcia, hi^ executors, 
and administrators, paying the above reserved yearly 
rent, and performing and keeping all other the cove- 
nants and agreements hereinbefore contained, shall and 
may peaceably and quietly have, hold, occupy, possess, 
and enjoy all and singular the above-i9ention64 ta be 
demised premises, with the appurtenai^ces, for and 
during ike term aforesaid, without the let, suit, trouUeB 
denial, or disturbance of the said Elizabeth Hofckkith or 
her assigns, or of the person or persons to whom the 
next immediate remainder or reversion of the same pre- 
mises shall for the time being belong, or of any other 
person or persoAs by her or their means, connent, or 
procuicement. And lastly, it is hereby mutually agseed 

by 
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by and between the said parties to these presents, and 
the said John hi^flcm doth hereby, for himself, his ex- 
ecutorSf administrators, and assigns, covenant, promise, 
and agree, to and with the said Elixabeth Hotehkin and 
her assigns, and to and with the person or persons to 
whom the next immediate remainder or reversion of the 
same premises shall, for the time being, belong, that 
he, the said John Lufflm^ his executors, adnnmstrators, 
and assigns shall and will, in case the said EUzabetk 
Hotchkm, or Joseph Bucheridge (at present the next im- 
mediate person in remainder or reversion), or either of 
them, shall be minded or desirous, at any time or times 
during the said term hereby demised, to possess or en- 
joy all or any part of the premises hereby demised for 
her or his own actual occupation, or for the purpose of 
building on, and do and shall give unto the said Johm 
ljuffkm, his executors, administrators, or assigns 12 
months^ previous notice in writing of such her or his 
intention, leave, sun*ender, and yield up into the hands 
of the said Elizabeth Hotchkin, or the said Joseph Buck- 
eridge, all and every, or any such part of Uie said pre- 
mises hereby demised as shall in the said notice, so to 
be delivered, be specified and declared, she, the said 
Elizabeth Hoichkin, or the said Joseph Buckeridge, pay- 
ing unto the said John LuffTdn, his executors, admini- 
strators, and assigns such sum or sums of money, as a 
compensation for the giving up of the said premises, or 
any part thereof, as two persons, one to be chosen by 
each party, shall adjudge as a reasonable satisfaction 
for the same ; and in case of such two persons not 
agreeing, then such sum or sums of money as shall be 
agreed by a third person, to be chosen by such two 
persons not agreeing. And the said Elizabeth HotchJdn 
for herself, her executors, and administrators, doth co- 
venant, promise, and agree to and with the said John, 
Luffkith his executors, admimstrators, and assigns, that 
in case the said EHzabah Hotchkin, at the said Joseph 

M 4 Buckeridge 
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Buckeridge, shall be so minded and desirous of taking 
all or any part of the premises hereby demised for the 
purposes aforesaid, and do and shall give iand leave to 
and for the said John LuffJcm, his executors, administra- 
tors, and assigns such notice as aforesaid, that then, 
and in such case, she, the said EUzabeth Hotchkin, or 
the said Joseph Buckeridge, shall and will pay unto the 
said John Lt^fTdn, his executors, administrator8» and 
assigns, all such sum and sums of money as the said 
arbitrators, so to be chosen, or in case of their differing, 
the said umpire, shall adjudge to be a reasonable com- 
pensation for the giving up all, or any part of the said 
premises, by the said John Jjuffkin, his executors, admi- 
nistrators, and assigns. In witness whereof, 6^c, 

The indorsement upon the above deed, which is in 
the same hand writing as the deed itself, is as follows : 



Mrs. Elizabeth HoUhkin, 
Widow, 

to 
Mr. John Luffkin 



Lease of a farm at Gnat 
Bromleyjrom 
MichaelmoM 1794 

Teim 14 



Expiring Michaelmas 1808 



Yearly Rent £42 



No licence for this lease was obtained from the lord 
of the manor within the year, but the lessee entered, 
by virtue of the said lease, immediately after the execu- 
tion thereof, and continued possessed of the said pre- 
mises, without any new demise, till August 1801, when 
he died, having made his will, and appointed the Plain- 
tiffs his executors, who regularly took probate, and haTC 
remained in possession ever since their testator's decease. 

The 
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The Defendant Hanson having, on the 18th of September 
1801^ contracted^ as well with Mrs. Hotchkin z& with 
Lieutenant Colonel Buckeridge the reversioner, for the 
purchase of the before mentioned messuage, tenement 
and farm, together with 15 acres of other land, partly 
freehold and partly copyhold, of the same manor, in the 
occupation of one John Cowell, under a lease from Mrs. 
Hotchktn with a similar habendum, they, by Mr. Hanson's 
direction, on the 10th February 1802, surrendered Blag^s 
Farm to the use of the Defendant Nunn, his heirs, and 
assigns, and Mr. Nunn was on the same day admitted 
as tenant thereof upon the couit rolls. The purchase- 
money was paid by Mr. Hanson, for whom Mr. Nunn 
is merely a trustee. At the time when Mr. Hanson 
agreed for the purchase, a written contract was made 
containing an exception of all subsisting leases (if any 
there were), but before the payment of the purchase- 
money, or surrender at the manor court, an abstiuct of 
the title was delivered to Mr. Hanson's agent, in which 
the terms of the lease to laiffkin were correctly stated, 
and in a deed from Mrs. Hotchktn and Colonel Buckeridge 
to Mr. Nunn, on occasion of the said purchase, dated 
the 17th March 1802, there is a covenant against in- 
cumbrances, with an exception of quit-rents and services 
to the lord of the manor. '' And also of the several and 
respective subsisting lease or leases, or agreements for 
leases, under which the present tenants now hold the 
same premises, or any of them." On the 19th March 
1802, Mr. Hanson served a written notice upon Mr. 
Nunn, that he, as lord of Great Bromley manor, would 
not grant licence or consent that Mr. Nunn, or any other 
copyholder of that manor, should demise copyholds 
therein for any term of years, and that he would not 
consent to the continuance of any under-tenancy longer 
than at will or from year to year. On the same day, 
Mr. Nunn signed a written notice to the Plaintiffs to 
quit Blagg's Farm on the 29th September following, 

whicK 
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which notice was served on each of them on or before 
the 23d of the same month of March^ The quit-rent^ 
payable for such farm, has been regularly paid by the 
Plaintiff's testator or themselves, and accepted by Mr. 
Hamon, to Old Mickaebnas 1802 inclusive. 

The questions for the opinion of the Judgeaupon the 
foregoing facts were, 

1st. Wheth^ any ejectment would lie for the above 
messuage, or tenement, and farm, before the ezpiratt(Ki 
of 14 years from the commencement of the lease ? 

2dly. Whether, if an ejectment would he within the 
time and the tenant in possession should be evicted 
thereby, any action could be maintained on the cove 
nant for quiet enjoyment ? 



Bay ley Seijt. for the Plaintiffs. I contend that no 
ejectment will lie before the expiration of 14 years ; 
and that if an ejectment will lie, an action may be 
maintained on the covenant for quiet enjoyment. Nwm^ 
being the assignee of Mrs. Hoichkin, must stand in the 
same situation as herself, and if she could not maintun 
an ejectment, neither can he. Now Mrs. Hoichkm 
could not, for she certainly contemplated a longer du- 
ration of the term than one year, as appears clearly by 
the power given to put an end to the lease on giving 
12 months' notice. I do not contend that the demise 
amounts strictly to a lease for more than one year, ex- 
cept npon an event. It is a distinct lease for one year, 
with a covenant not to disturb the tenant for a period 
of 13 years more. That covenant might be implied 
from the habendum which is to hold for one year, and at 
the end of that year for 13 years more, in all 14 years, 
so as not to be a forfeiture. But though the lease does 
not convey a strict legal right for more than a year (for 
if it did it would create a forfeiture), yet the effect of 
the covenant, that neither Mrs. Hotchkin, nor those 
claiming under her, will eject the lessee for 13 years 

more^ 
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more^ is to make Mrs. HatchJdn trustee for the lessee 
during that period. The principle, therefore, that a 
trustee shall not maintain an ejectment ag^nst his 
cestui qu€ trust applies to this case. An ejectment is 
an equitable action, and if the effect of the deed, on the 
part of the lessor, amounts to a stipulation that he shall 
not bring an ejectment until the expiration of 14 years, 
the Court may give effect to that intention upon the 
saopie grounds that a trustee is prevented from main- 
taining an ejectment against his cestui que trust, not- 
withstanding he may have the legal estate. 



1805. 




Shepherd Seijt. contra was stopped by the Court. 



Sir James Mansfield Ch. J. The cases in which 
Judges have interposed to prevent a trustee from medn- 
taining an ejectment have been confined to express 
trusts created in favour of the person sought to be 
turned out of possession, but the trust in this case is 
created by artificial reasoning, and indeed it is not clear 
in equity whether a trust is to be inferred, for if it had 
been, the case would probably not have been sent here. 
We are to consider, who has the. legal estate, and what 
are the legal rights ; and unless it can be made out that 
the term mentioned in the covenant means an absolute 
term for 14 years, and not the term, conditional men- 
tioned in the demise, I think the Plaintiffs must fait.. 
If the Plaintiff's argument were to prevail, this deed 
would in effect operate as a lease for 14 years without 
licence, and yet not create a forfeiture, which is con- 
trary to decided cases ;. if tixe efiect of the deed were to- 
enable the lessee to hold, and to preclude the lessor 
from maintaining an ejectment, it would be as much a 
lease without licence as if the lessee had held under a 
regular habendum tenendum. 

The following certificate was afterwards sent to the 
Court of Chancery. 

Having 
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Having heard counsel upon this case, we are of 
opinion. 

First. That an ejectment will lie for the above-men- 
tioned messuage or tenement, and farm, before the expi- 
ration of 14 years from the commencement of the lease. 

Secondly. That if the tenant in possession should be 
evicted by such ejectment, no action can be maintained 
on the covenant for quiet enjoyment. 

J. Mansfield. 
J. Heath. 

G. ROOKB. 

A. Chambre. 



Fek5Ui. 



Marshall v. Birkenshaw. 



T 



HE first count of the declaration in this case stated, 
that whereas the Plaintiff heretofore, to wit, on, 



Deolantion stated 
that Plaintiff, at the 
reqneit of E. B. and . 

If . J., aoid and de- ^c., at, S^c, at the spccial instance and request of one 
Ufered to tbem goods £, jj^ anj One M. B., sold and delivered to the said 

and that, in conside- -^' ^- ^^^ ^' ^' div^rs goods, wares, and merchandizes 
ration thereof, and of the Said Plaintiff of great value, to wit, of, ^c, whereof 

the said Defendant then had notice, and thereupon 
afteiivards, to wit, on, 8fc., at, 5^c., in consideration 
thereof, and also in consideration that the said Plaintiff, 
at the special instance and request of the said Defend- 
ant, would forbear and give day of payment of the said 
sum of money, he, the said Defendant, by a certain 
note or memorandum in writing, signed by him, the 
said Defendant, undertook and faithfully promised the 
said Plaintiff, amongst other things, to pay him the 



also in consideration 
that the Plabtiff, at 
the reqnest of the 
Defendant, would 
forbear and giro day 
of payment of the 
said som of money. 
Defendant, by a cer- 
tain note or memo- 
randum in writing, 
signed by him, un- 
dertook to pay him 
the money and then 



aMeged, (hat Plaintiff, 

relying on the promise of Defendant, did forbear and give day of payment of the said snm, ^t. 
After Tcrdiot for Plaintiff the Court refused to arrest the judgment, on the ground of the dedars- 
tion not stating to whom, the forbearance was given, {a) 



(a) And see WhUchtad y. Greeiham, 2 Bing. 464. 



said 
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said sum, b;c. (proceeding to state money due from E. B. 
and M. B. and the time and mode of payment for which 
the Defendant undertook). The declaration then al- 
leged that the Plaintiff, relying on the above promise 
of the Defendant, '* did forbear, and from thenceforth 
" hitherto hath forborne and given day of payment of 
" the said sum of 140/. and the same, and every part 
'' thereof, still remains due and unpaid to the said 
" Plaintiff," 

The Plaintiff having obtained a verdict upon this 
count. 
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Vaughan Serjt. now moved to arrest the judgment, 
because the declaration did not state to whom the^ 
Plaintiff forbore and gave day of payment, and in sup- 
port of the objection relied upon the case of Jottes v. 
Asldnimham, 4 East, p. 455. 

But the Court refused a rule to shew cause, observing 
that by necessary intendment E. B. and M. B. must 
have been the persons to whom the Plaintiff forbore^ 
and that, though not specifically alleged, yet it appear- 
ed to be so with sufficient certainty, viz, certainty to a 
common intent ; they also intimated that at all events 
the defect in the allegation, if any, was cured by the 
▼erdict. 

Vaughan took nothing by his motion. 
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Id debt for doobia "TXEBT for KoL The fint count of die dedamtioa 
^iMO.a*'!!s8. ^ »tat«*' " ^^ heretofore and before the mtenaw- 



pj,. 5th. Lake t>. Smith. 

D 

the Plaintiff, after riage hereinafter next mentioned^ and befiove and at the 

S^'Sf^jSS^.. *^ <^ *« P^ °f *« »°*^ ** <Fit and making the 
and her (abwqneat demand of delivery of possession hereinafter also next 
btenB.m.ge with nscntioned, one Maria Smith, the wife of the Defendant, 

the DefendAiit, al- - •m> 

leged in the first but then Maria Pettit, had been tenant to the Plaintiff 
«Mnint a notioe to fo^ j^ |^jm q( years (to wit), from year to year, of a cer- 

poueuon deUrerad ^^^ tenement, consistmg of a messuage, dwelUng-house, 
to the defendant and garden, and yard, with the appurtenancea, situate in the 

uJ^'^^i luegld P^* ®f ^^^ George, Saathwaric, in the co«nfy of Sw^ 
a notioe to quit and rp, of ihe Said Plstntiff, theretofoTe demised by the said 
dein«|d of po»e.d^ plaintiff to the Said Maria, detemrinaWe at the will of 

deurered to the wife 

proviooa to her inter- the Said Plaintiff, OF the said Mono, on the 24th day of 
nlwll^^dd ^'^^ ^^ every year, upon a due notice being given by 
that to rapport the either the said Plaintiff, or the said Maria, to the o Aer, 
seeondooont the wife half a year pfcvious to the Said 24tb day ofJwitiaaiw 

need not be joined 4^1. </ ^ 

forconfonnity.and T^^f «* ^^ undcT a certwn y«w]y tent, ta wit, the 
that to aastain the yearly rent of twBnty-two pounds of lawfnl moo^ ef 

^^^^^tTTa^^'^gW^ ^^^^ J^^^^f therefore payable by the said Maria to 
notice to the hoiband the said Plaintiff, to wit, at the parish aforesaid^ in ^e 
.nbieqiienttothein. ^^^^^ aforesaid; and the said Plaintiff saith, that 

termamage. ... 

whilst the said ilfanawas such tenant to him as aforesaid, 
and before the giving the notice to quit and making the 
demand of the delivery of possession hereinafter next 
mentioned, to wit, on the first day of December, in the 
year one thousand eight hundred and two, at the parish 
aforesaid, in the county aforesaid, she, the said Maria, 
intermarried with the said Defendant. And that after- 
wards, to wit, on the second day of December in the 
year aforesaid, at the parish aforesaid, in the county 
aforesaid, and after the said intermarriage, and during 
the said tenancy, by virtue of the said demise and the 

reversion 
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reversion aforesaid, belonging to the said Plaintiff, he, 
the said Plaintiff, made a demand and gave notice in 
writing to the said Defendant, and Maria his wife, for 
delivering the possession of the said tenements, with the 
appurtenances, to him the said Plaintiff on the twenty- 
fourth day of June then next, which was in the year of 
our Lord one thousand eight hundred and three, and 
thereby the said demise and tenancy, on the day and 
year last aforesaid, at the parish aforesaid, in the county 
aforesaid, ended and determined ; yet the said Defend- 
ant, not regarding the premises, nor the statute in such 
case made and provided, nor fearing the penalty therein 
contained, after demand and notice in writing given as 
aforesaid for delivering up possession of the said tene- 
ments, with the appurtenances as aforesaid, to the said 
Plaintiff according to the said notice, did not deliver up 
the possession of the said tenements, with the appur- 
tenances, or any part thereof, to the said Plaintiff ac- 
cording to the said demand and notice in writing, but 
altogether neglected and refused so to do, and wilfully 
held over the said tenements, with the appurtenances, 
for a long space of time after the said twenty-fourth 
day of June in the said year one thousand eight hun- 
dred and three, to wit, for the space of five months then 
next following, and did thereby, during all that time, 
keep the said Plaintiff, so being entitled to the said 
tenements, with the appurtesiances as aforesaid, out of 
the possession thereof, and the said Plaintiff doth aver, 
that the said demised tenements, with the i4>purte- 
nances, so held over and from the possession whereof 
the said Plaintiff was so kept out as aforesaid, at and 
during the time of the holding over of the same, were 
of great yearly value, to wit, of the yearly value of 
twenty-two pounds, to wit, in the parish aforesaid, in 
the county aforesaid, by means whereof, and by force 
of the statute in such case made and provided, an action 
hath acorued to the said Plaintiff to demand and have 

of 
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1805. of and from the said Defendant the sum of eighteen 

pounds six shillings and eight pence of lawful money 
of Great Britain^ parcel of the sum of one hundred and 
twenty-four pounds thirteen shillings and four pence 
above demanded, that is to say, at the rate of double 
the yearly value of the said demised tenements, with 
the appurtenances, during the time the same were so 
held over as aforesaid/ The second count, after stat- 
ing the tenancy of Maria Smith as before, proceeded 
thus, '' And the said Plaintiff in fact says, that during 
the said tenancy last aforesaid, and before the inter- 
marriage hereinafter next mentioned, to wit, on the 
second day of December in the year of our Lord one 
thousand eight hundred and two, at the parish afore- 
said, in the county aforesaid, the said Plaintiff made a 
demand and gave notice in writing to the said Maria 
for delivering the possession of the said tenements, with 
the appurtenances last aforesaid, to him, the said Plain- 
tiff, on the said twenty-fourth day of June then next, 
which was in the year of our Lord one thousand eight 
hundred and three, and thereby the said last-mentioned 
demise and tenancy, on the day and year last aforesaid, 
at the parish aforesaid, in the county aforesaid, ended 
and determined. And the said Plaintiff in fact says, 
that after the giving the notice and making the demand 
as last aforesedd, to wit, on the twentieth day of Jwie in 
the said year one thousand eight hundred and three, in 
the parish aforesaid, in the county aforesaid, she, the 
said Maria, intermarried with the said Defendant ; yet 
the Plaintiff, not regarding," S^c. as before. There was 
a third count for use and occupation ; and a fourth 
upon a quantum meruit. 

The Defendant demurred to the two first counts, and 
assigned for causes " that it is not stated or alleged in, 
nor does it appear by or from the said first and second 
counts, or either of them, that any demand or demands 
for delivery of the possession of the said premises or 

either 
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either of them, or any part thereof, was or were made 
by the said Plaintiff, or bis agent or agents thereanto 
lawfully authorized, at or after the expiration of the said 
tenancies, or either of them, in the said first and second 
counts mentioned ; nor does it appear in, by, or from 
the said first and second counts, that any demand of 
the possession of the said premises, or any part thereof, 
was ever made of or upon him the said Defendant. 
And also for that, on the contrary thereof, it appears 
in, by, and from the said first and second counts, that 
the said Plaintiff demanded the possession of the said 
premises before the said Defendant was interested 
therein ; and also before the said Plaintiff was entitled 
to such possession ; and also for the said first and se- 
cond counts are in other respects informal, uncertain, 
and insufficient." 

To the third and fourth counts the Defendant pleaded 
nil debet. 

The Plaintiff joined in the demurrer and tlie issue. 

Best Serjt. in support of the demurrer. The Plaintiff 
in this case has joined two counts which ought not to 
have been joined. The first is founded upon a notice 
to quit, given after the intermarriage between the De- 
fendant and his wife to them ; and the second, upon a 
notice given to the Defendant's wife before the mar- 
riage. In the latter case, therefore, the Defendant's 
wife ought to have been joined for conformity. 

But the Court said, that the offence was not complete 
until the day for delivering possession had arrived, the 
offence itself consisting in not complying with the de- 
mand to deliver possession at the time when it ought to 
be complied with. And that, as the estate was in the 
husband's possession at the time when the possession 
was to be delivered, the offence was committed by 

him. 

VoL.I. N.S. N Best 
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Best Seijt. then insisted that if the hnsband was liable 
to be sued alone, a demand ought to be made upon him; 
and that the second count was bad for want of averring 
such demand : that the words of the statute (a) were, 
" that if any tenant should hold over after demand made 
and notice in writing given for delivering possession, he 
shall pay to the person kept out of possession double 
the yearly value." And although Lord Mamfidd had 
decided in the case of Wilkinson v. CoHof, 5 Burr. 2694. 
that a notice in writing was itself a sufficient demand, 
yet that decision was not applicable to the present case, 
where the notice was given to one party, and an action 
for the double value brought against another ; that al- 
though the statute was in some respects to be consi- 
dered as a remedial law, the action being given to the 
party grieved, yet that it also operated as a penal law 
upon the tenant, double rent being in the nature of a 
penalty, consequently the tenant could never be made 
a delinquent without a demand ; that no inconvenience 
could arise from requiring such a demand, since it 
would not be necessary that such demand should be 
made till the expiration of the tenancy, and the Plaia- 
tiff would have no more difficulty in ascertaining upon 
whom to make the demand than against whom to bring 
his action. 



Marshall Serjt. conird. was stopped by the Court. 

Sir James Mansfield Ch. J. I do not think that 
it was necessary to make a demand on the husband; the 
husband and wife are one person : the husband comes 
in under the wife ; he takes her estate, and can cmly 
take it in the same right in which she had it. If a 
woman, being tenant from year to year, receive six 
months' notice to quit at the expiration of the year, 



(«)4 Gm.2. C.S8. f.l. 



and 
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and then marry, can it be said that the husband has a 1806* 

right to hold over after the expiration of the year? 
The 4 G. 2. has been considered to be a remedial law. 
Lord Mansfield, in the case of WilkinsoH ▼. Coliey, said 
that it was not like a penal law where a punishment is 
imposed for a crime, but that a remedy was given to 
the party grieved. Great inconvenience might arise 
to landlords if a fresh demand were deemed necessary, 
since they may not know whether their tenant is mar- 
ried or not. In the common case, if a tenant receives 
notice to quit, and does not comply with it, he is liable 
to pay double the yearly value for every year that he 
holds over, and this is recoverable by action. If a man 
marry a woman, who is tenant to another, he is bound 
to enquire under what conditions she holds the estate, 
whether from year to year, when the year ends, and 
whether she has received any notice to quit. The ob- 
ligation of the woman to pay double the yearly value, 
in case the notice be not complied with, can never be 
got rid of by the husband's omitting to make inquiry, 
or the wife deceiving him, or concealing the notice to 
quit. As to a demand upon the husband, after the ex- 
piration of the year, it does not occur to me how it can 
operate ; the offence is complete, if at all, at the end of 
the year, and if the husband be not then liable, I do 
not see how he can be made so afterwards. 

ChambreJ. The case strikes me rather differently; 
I am not aware that any delay or inconvenience can 
arise from requiring a fresh demand to be made upon 
the husband. Whomsoever the landlord finds in pos- 
session he may require to deliver up the premises. 
The words of the statute required a demand to be 
made ; they are, *' after demand made and notice in 
writing given for delivering possession." The case of 
Wilkinson v. Colky was a strong decision in the land- 
lord's favour. I think, however, that the Court was 

N2 right 
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1805. right in considering the statute as a remedial law« 

They therefore held that a notice to quit included a 
demand. But still it appears to me that a demand 
ought to be made upon the party against whom a 
penal action is to be brought. This is not an action 
for double rent, but for double the yearly value. 
There is a distinction between the 4 G. 2. and the 
11 G. 2. The 4 G. 2. relates to notice given by the 
landlord, where it may be presumed that the premises 
are of greater yearly value than the rent paid. The 
11 G. 2. relates to notice given by the tenant, and that 
statute gives a remedy by distress which might affect 
the property of other persons. This circumstance ope- 
rates strongly on my mind. For the two statutes being 
in pari materia, may be considered as throwing light oa 
each other, (a) It seems to me, therefore, that a de- 
mand ought to have been made upon the husband. 

Heath J. I cannot see any reason for two demands. 
The act speaks of one only, and that may be made 
before the expiration of the term, and that has been 
made. The estate of the husband is a continuation of 
the wife's estate. The double value has been called a 
penalty ; and it is so in some degree, but the. law is also 
a remedial law. 

RooKE J. If the case of Wilkinson v. Colley by law, 
I think that it decides the present case. That case has 
determined that nothing more is required than that a 
notice to quit should be given to the tenant; and if he 
do not quit, he is liable to pay double the yeaily value; 
and the statute was there considered as a remedial 
rather than a penal law. The act indeed does give a 

(a) Sm (he case of Tmmitu ▼. RowUton, 8 Bmr, 603. where the two aeti 
of 4 C7. 2. and 11 0, 2. were mach considered and commeDted upon bj the 
Court, and were held not to be so far acts io pari maUriA as to make a Bodee 
im wriiimg oecessarj under the latter act beoaose reqoired bj the first. 

penalty, 



Smith. 
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penfdty, but it is to the party grieved ; and this is a 1805. 

distinction which has often been taken between reme- '^f ^^ 

Lake 

dial and penal laws. Here the tenant receives a notice 0. 

to qiiit> and then marries. How is the landlord to 
know whether his tenant be married or not, and if the 
demand be not made before the expiration of the term, 
the penalty is not saved. The husband, when he mar- 
ries, takes his wife with all her debts ; he is quite as 
likely to know this obligation to deliver possession, as 
the bond and simple contract debts of his wife, and yet 
it is not necessary to make a demand upon him before 
an action is commenced for such debts. For these 
reasons, I think that judgment should be given for the 
Plaintiff. 

' Judgment for the Plaintiff. 



Scott and Another v. Thompson. f«6. stfa. 

THIS was an action on a policy of insurance, dated ^®**®y o" good* 

16th September 1801, at and from Liverpool to ^hiptnmA.toB." 

Amsterdam, against sea-risk and fire only, upon goods on " HM"«t Ma-rUk 

board the ship or vessel, called the Sophia Frederics, at ^^ coar^of th " 

three guineas and anjialf />erce;i^. The Defendant un- toj^^ from ^i. to 

derwrote for 200/., and the interest was averred to be f ' ***• '"^'P 7" *"■ 

** ' ned out of the ooono 

in the Plaintiffs. The action was brought to recover of the rojage by a 
an average loss sustained by sea-damage. The cause ^^* *^^' *»»* *»«^K 

^^ aftenrtrdi raloated, 

came on to be tried the 21st day of December 1804, ghoprocaoded on the 
before Chambre J. and a special jury, when a verdict **»• ▼®/hj« iawwd ; 
was found for the Plaintiffs, by consent, for 200/., to be j^^ ^ ^^b^ 
reduced by a reference in respect' to the amount, in toitained seadm- 
case the Court should be of opinion that the Plaintiff "^ ' "l*** **"* ^ 

^•*' * imdenmten were 

was entitled to recover upon the following case. The VMAt Ux thu loaa. 
Defendant underwrote the policy in question for 200/., 
and received the premium ; the ship was a neutral ves- 
sel belonging to Danizk ; 154 cases of Havannah sugar, 

N3 at 
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at the value of 1469/. U. 1 Id., the property of the 
Plaiotiffs, were shipped at Liverpool for AmtUrdam 
previous to the voyage^ which were loaded under his 
majesty's licence for the voyage^ and were the subject 
of the insurance. On the 22d September 1801, the said 
vessel and cargo sailed from Liverpool upon the said 
voyage, staunch, strong, in good order and c<mdition, 
and well and sufficiently provided in all respects. About 
10 A.M. on the 1st October, in the course of the said 
voyage, the said vessel was boarded by his majesty's , 
brig Raven, commanded by Captain James Saumkrs, 
who todc possession of the Sophia Frederica, and car- 
ried her, against the will of the captain and crew, out 
of the course of her voyage to Amsterdam, into Falmouth, 
where she arrived about 12 at night, the same day, in 
possession of and under the direction of the officers of 
his majesty's said ship the Raven, who moored and de- 
tained her there until the 12th November 1801. On the 
12th November, she was released and immediately pro- 
ceeded from Falmouth for Amsterdam. On the 20th 
November, being off the coast of Holland, she was there 
detained by tempestuous weather until the 24th, during 
which time she sprung a leak, and on the 24th Novem- 
her she arrived at Amxterdam, and unloaded her cargo, 
which was found to have sustained sea-damage ; but it 
was admitted on the part of the Plaintiff, that no pari 
of such sea-damage happened before her detention by 
the brig Raven. When the said vessel sailed firom 
Liverpool, she was furnished with all the proper docu- 
ments for the said voyage, which were on board her at 
the time of the said detention. On the part of the De- 
fendant, it was contended that the said ship, being so 
taken out of the course of her voyage to Amsterdam into 
Fabnouth, was a deviation, and put an end to the insu# 
ranee. The question for the opinion of the Court was, 
Whether under the circumstances of this case, the 
Plaintifis were entitled to recover ? .If the Coort 

should 
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should be of opinion that the said goods were covered 
by the insurance, after the ship was so taken out of 
the course of her voyage, a verdict was to be entered 
for the 'Plainliffs for such damages as the arbitrator 
should find due. If the Court should be of opinion 
that the insurance was determined by the above cir- 
cumstance, then the verdict to be entered for defendant. 
It was agreed at the trial, that at the desire of either 
party, this case might be turned into a special verdict. 



1806. 

Scott 
and Another 

V. 
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Bayley Serji. for the Plaintiffs. The only* question 
arising upon this case is. Whether the underwriters are 
discharged on the ground of the injury having happened 
to the cargo out of the direct course of the voyage, and 
in a place to which the ship would not have gone but 
for the forcible interference of the cruizer by which she 
was detained ? Deviation may be excused by the cir- 
cumstances which caused it, as if it be to seek convoy 
or to avoid a storm. In lUton v. Brogden, 2 Sir. 1264., 
where a policy was effected on a ship, carrying letters 
of marque, from Bristol to Newfoundland, and the orders 
of the owners were to put a few hands on board any 
prize that might be taken, and send her to Bristol, but 
that the ship should proceed to Newfoundland: notwith- 
standing which, the crew obliged the captain to go back 
to Bristol with a prize taken in the voyage, and in so 
doing the ship insured was captured ; it was held that 
this deviation was excused on account of the force ex- 
ercised on the captain. In this case the deviation is 
excused because it was unavoidable ; and if, so, the ' 
voyage was not thereby put an end to. Notwithstand- 
ing this policy is confined to sea-risk and fire, the un- 
derwriters take upon themselves any loss arising from 
either of these causes, though occasioned by a delay 
and protraction of the voyage, which may be ascribed 
to some other cause. Suppose the insurance to have 
been against fire only, and that, on the eve of the ship 

N 4 sailing. 
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sailing, she had met with an accident which had de« 
layed her Toyag^, and then she had proceeded and been 
destroyed by fire, can it be doubted that the under- 
writers would haTe been liable ? The case of Drttoo/v. 
Pasmare, 1 Bas.Sf Pull. 200, iad Driscolr.Bovil, 1 Bm. 
4r PuU. 313. proceeded ujpon principles similar to those 
which governed the case o( Ebon ▼. Brogden. In those 
cases the question turned principally upon the return of 
the ship to Lisbon (the Toyage being from Lisbon to 
Madeira, from Madeira to Sqffi, and from thence back 
to Lisbon) because at Madeira the crew, being alarmed 
by reports of cruizers off Sqffi, quitted the ship and re- 
fused to return, unless the captain would promise to sail 
immediately for Lisbon ; and in the latter case Mr. Jus- 
tice jBf<//er said, *' Whether the deviation were justified 
by necessity or not iests upon one plain fact, viz. that, 
on receipt of the intelligence of some Moorish cruizers 
being off Sqffi, the crew refused to proceed. What then 
could the captain do but return ?*' Now in those cases 
the underwriters incurred greater risk in consequence 
of the return of the ship, and yet they were held liable. 
Suppose a ship insured from all perils, except fire, and 
that, when she is about to sail, a fire should happen, 
and the ship be prevented from sailing so soon as she 
would otheiwise have done, and that, after being re- 
paired, she should sail and be lost ; in such case, the 
underwriters would be liable, and yet their situation 
would be different from what it would have been if no 
fire had happened, and the ship had sailed at the pe- 
riod she fii*st intended. 



Best Serjt. for the Defendant. No case has been cited 
in which underwriters have been called upon to pay 
under circumstances similar to those which have hap- 
pened in this case, and it is clear that the underwriters 
on this policy did not contemplate the loss which has 
happened. Had ndt the ship been interrupted in her 

voyage 
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voyage and detained, she would have reached the end of 
her voyage before the time at which the loss happened: 
On what principle of justice then are the underwiters 
called on to pay in consequence of this accident? Are 
they to be held liable for all risks arisii^ from detention, 
though the policy is confined to sea-risk only? If the 
argument of the Plaintifis prevail, there will be no ne- 
cessity hereafter to introduce the word *' detention of 
princes'' into a policy, for without these words the 
assured will be protected from that peril. The principle! 
upon which underwriters are discharged by a deviation 
is, that another voyage is substituted. Now suppose the 
ship in this case to be detained five years, and then to 
proceed to her original destination, would the voyage 
still be the same ? That deviation is justified where it 
arises from necessity cannot be doubted ; but then the 
deviation must be for the benefit of all the parties to 
the contract. Deviation to avoid capture or a storm 
proceeds upon that principle; but no case can be cited 
to shew that a deviation is excused which is to avoid a 
peril to which the underwriter will not be liable if it 
happen. That circumstance distinguishes this case from 
Ebon V. Brogden, Driscol\.Passmare, ?iadDriscolv.BoviL 
On this day the opinion of the Court was delivered by 
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SirJAMEsMANSFiELD Ch. J., who, after statii^ the 
case, proceeded thus. For a short time I entertained a 
doubt whether on this limited policy the Plaintiff was 
entitled to recover. That doubt arose from not having 
sufficiently attended to the circumstances of the case ; 
and the argument and authority cited have satisfied me 
that the Plaintiff is entitled to recover. The only ques- 
tion is. Whether, as the ship was taken out of her course 
by the captain of the king's ship and detained at Fal- 
mouth, and the voyage was thereby made longer than it 
would otherwise have been, the underwriter is relieved 
from his obligation to indemnify the assured during the 

remainder 
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remainder of the voyage? Nothing is more clear than 
the general principle that a deviation never pats an end 
to the insurance, unless it be the voluntary act of those 
who have the management of the ship. Here the state 
of the case excludes the idea of the deviation (as the 
goingto Falmouth has been called ) having been voluntary. 
The ship was carried there by force, and without any 
consent of those who had the management of the ship. 
Deviation ocicasioned by force, and deviation occasioned 
by necessity are the same; ion necessity is force. It is 
no matter whether it be the want of repair, or any other 
immediate danger, which renders the deviation necessary. 
When the deviation is necessary and unavoidable, it has 
no effect on the obUgation of the insurer. Three or four 
cases have been cited. The last of them, namely, Driscol 
r.Passmore, proceeded upon the same principles as that 
of Elton V. Brogden in Strange, and both cases are distin- 
guishable from this. In one of those cases there was a 
deviation, the ship having been carried back to Bristol: 
and in the other; the ship was forced to return by the 
crew. Though at first it struck me that there was some- 
thing like a difference between a limited and a general 
policy; yet, on further consideration, I do not think 
that there is any difference. In the case o{ Elton y. Brogden, 
the Court do not seem to have considered the act of the 
crew as amounting to barratry ; and indeed it would be 
difficult to make it appear that it was barratry. Assum- 
ing then that there was no barratry in that case, there 
is no ground for making a distinction between the pre- 
sent case and that of a general policy. Indeed, if the 
act of the crew in Eiton v. Brogden had amounted to 
barratry, it could have made no difference. It seemed 
to me at first that if a Defendant in an action on a ge- 
neral policy of insurance should insist upon a deviation, 
it might be answered that such deviation was occasioned 
by barratry, which was another risk for which the under- 
writer would be liable on the policy. But that would 

be 
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be no answer ; fiince it would amount to charging the 
underwriter under a declaration upon a sea-risk, for 
barratry to which he could not be prepared to answer ; 
and he never could be liable, directly or indirectly, on a 
declaration which had only led him to defend himself 
against a sea-risk. Considering this case, therefore, and 
the other cases which have been decidied, I do not find 
anything like a real distinction between the present insur- 
ance and the ordinary insurance, including all the risks 
which are inserted in the policies in general. We are there- 
fore of opinion that the PlaintiflTis entitled to recover. 
Per Curiam^ Judgment for the PlaintiflT. 

The Court gave leave to the Defendant to turn the 
case into a special verdict. 
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Newton v. Young. 

THIS was an action of replevin, wherein (he Plaintiff 
declared that the Defendant, on the 8th day of 
November 1802, took the Plaintiff's cattle in a certain 
place called Rodells Ground, in the parish of Methwold, 
in the county of Norfolk, and unjustly detained, 8cc. 

The Defendant avowed that he took the cattle, and 
detained the same by the authority of a certain act of 
parliament which was made and passed in the 35th year 
of the reign of his present majesty for improving the 
drainage of the middle and south levels, paft of the great 
level of the fens called Bedford Level, and the low lands 
adjoining or near to the said levels, as also the lands 
adjoining or near to the river Ouze, in the county of Nor- 
folk, drawing through the same to the sea by the harbour 
of King's Lynn, in the said county, and for altering and 
improving the navigation of the said river Ouze, from or 
near a place called Eau Brink, in the parish of Wiggen- 
hall St. Mary, in the said county, to the said harbour of 
Kw^s Lynn, and for improving and preserving the navi- 
gation 



F«6. Otb. 

Comoiisiioiierf, 
under an act of par- 
Kamentf direoting 
them yearly and 
every year to rate, 
charge, tax, and 
aMestoertain lands 
for a certain nnmber 
of year*, having 
omitted to make any 
rate or aaieif ment 
for leTeral years, at 
length made an asseaa- 
ment for one year, 
and added to it the 
arrears of the past 
years, and levied for 
the assessment so 
made incloding snoh 
arrears. Held that 
no arrears ooold be 
dne for the years re- 
specting which no 
assessment had been 
made, and that the 
distress was there- 
fore bad. 
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gation of the several rivers commtinicating with the said 
river Ouze, for and in the name of a distress, as well for a 
certain large sUm of money (to wit) the sum of 37/. 12s lOd. 
for so much money theretofore duly taxed, charged, and 
assessed under and by virtue of the said act, upon cer- 
tain lands of which the said place in which, 8cc. from the 
time of the making of the said act, hitherto hath been and 
still is parcel, as also for a certain penalty, at the rate of 
35. 4d, for every 205. of the said sum of 37/. 125. lOcf., in- 
curred and forfeited under and by virtue of the said act, 
by reason of the non-payment of the said sum of 
37/. 125. lOd. And the Defendant also made cognizance 
to the same effect with his avowry. The Plaintiff repUed 
respectively, de injuria sua proprid, and issues were 
thereupon joined. 

The cause came on to be tried at the last assizes for 
the county of Norfolk, before Mr. Justice Grose, when a 
verdict was found for the Plaintiff, damages I5., subject 
to the opinion of the Court, on the following case : 

The lands, in respect of which the distress was taken, 
are part of certain lands called MetkiiH}ld Severals,mthe 
parish of Methwold, in the county of Norfolk, and were, 
from the time of passing the said act referred to in the 
pleadings, to the time of taking the distress, held under 
a lease from the crown by Richard PaulJodrell esquire, 
and were occupied during the whole of that period by the 
Plaintiff as his tenant thereof. They are within the 
boundary of the act, and within the jurisdiction of the 
commissioners of drainage mentioned therein. They ai^ 
also included in what is called Felttoell Arsi district, and 
also in what is called the second district, in the assess- 
ments hereinafter mentioned; the said conmiissioners 
having, for the purpose of convenience, divided the whole 
tract of land which is subject to the provisions of this 
act into eleven districts. The Defendant has always been, 
since the passing of the act, the sole collector of taxes 
duly appointed for the second district aforesaid. 

The 
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The 58th section of the act enacts, that the lands and 
grounds particularly specified and described in the be- 
ginning of that section (of which the premises in ques- 
tion are parcel) should yearly and every year, for the 
' space of 15 years (which has since been extended to 
the term of ten years by the 36 Geo. 3. c. 3, to be com- 
puted from the2 4th of Jtme 1795), be and the same were 
thereby rated, charged, taxed, and assessed ; and the 
said commissioners for drainage were thereby required to 
rate, tax, charge, and assess the ssgne during the said 
term with a yearly tax, not exceeding 4d. for and upon 
every acre of the said lands and grounds, as well com- 
mons as severals, which said tax so to be assessed, 
rated, and charged, was, in respect to any lands or 
demise from his majesty, to be paid by the lessees 
thereof, so long as they should continue lessees of the 
same ; and 6n all other lands, should be paid by the 
respective owners or occupiers of the said lands and 
grounds so to be charged therewith yearly during the 
said term, the first payment thereof to begin and be made 
on the 24th o( June 1795, and the remaining payments 
on the 24th day otJune in each successive year, to such 
person or persons as the said commissioners for drain- 
age from time to time should appoint to collect and receive 
the same, to be applied to the purposes of the act. No 
assessment was made by the commissioners for the 
years 1795, 1796, 1797, and 1798, except as hereinafter 
stated. 

The first assessment made by the said commissioners 
of drainage, under the said act, bears date the 7th day 
of July 1800, and purports to be a rate o(4d.per acre 
per annum on all such fen lands and low grounds subject 
to inundations, lying within the boundary of the said 
act in the district called the second district, for one year, 
commencing the 24th of June 1798 and ending 24 th June 
1799, with an account of the arrears then due, and 
charges particular sums on the persons and lands 

therein 
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therein mentioned, and is made on Richard Paul 
Jodrell esquire. 

The second assessment made by the commissioners 
bears date the 7th day of August 1801, and purports to 
be a rate of Ad, per ^creper annum, on all such fen lands 
and low grounds (subject to inundations) lying within 
the boundary of the said act in the district called the 
second district, for one year, commencing the 24th 
June 1800, and ending 24th June 1801, with an account 
of the arrears then due, and this assessment is also 
made on Richard Paul Jodrell esquire. 

The third assessment made by the said commissioners 
bears date the 26th of August 1802, and purports to be 
a rate of 4d. an acre per annum, on all such fen lands 
and low grounds, subject to inundations, lying within 
the boundary of the said act, in the district called the 
second district, for one year, commencing the 24th June 
1802, with an account of arrears then due; this assess- 
ment is made on the Plaintiff by name. 

These three several assessments were made at ad- 
journed quarterly meetings, duly holden and duly 
adjourned, and due notice was given of the same ; and 
also notices for the payment of the several taxes assessed 
ii#eLnd by those thiiee several assessments were respec- 
tively published and given, according to the directions 
of the act in that behalf. 

On the 8th of November 1802, the said taxes and 
arrears not having been paid according to the notices, 
the Defendant distrained the Plaintiff's cattle, under a 
warrant or precept under the hands and seals of five of 
the said commissioners of drainage for 37/. 12«. lOrf. 
for eight years* drainage tax, charged upon the Plaintiff 
for 282a. Ir. 19p. ; and also for 6/. £». Sid., being a pe- 
nalty of 35. 4d. for every 20*. incurred by non-payment 
of the said tax, and notice of the distress, together with 
an inventory of the cattle distrained, was in due manner 
served upon the Plaintiff. 

No 
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No other sum was ever demanded of the Plaintiff 1805. 

than the above smns of 37/. 12i. \0d, and 6/. 6s. 5} J. 

About 20,000/. have been raised upon the country 
under the tax of 4c/. per acre» and about 18,000/. of this 
sum have been already expended by the commissioners, 
the greater part of which has been applied in discharge 
of the expences of obtaining the act, which was con- 
tested in three successive sessions, and the greater part 
of the residue in payment of the expences since incurred. 

At the time of making the distress the commissioners 
had about 1200/. or 1400/. in the hands of their treasurer. 

The question for the opinion of the Court is. Whether 
the Plaintiff is entitled to recover? 

This case .was twice argued ; first in Trinity term last 
by Sellon Seijt. for the Plaintiff, and Bayley Seijt. for 
the Defendant, and now in this term by Best Serjt. for 
the former, and Lens Seijt. for the latter. 

Arguments for the TUwUiff. The warrant for distress, 
on which the Defendant relies, is bad, inasmuch as it is 
founded not on one, but on three distinct rates, and each 
of those rates comprises several years. For four years, no 
assessment whatever appears to have been made, and 
then, at the end of the fifth year, the conmiissioners 
assess for the year immediately gone by, and also include 
the arrears of the four years during which no assessment 
was made. The same observation applies to all the 
assessments. Now, the power given to the commis- 
sioners by th^ act is to make a rate '' yearly and every 
year," and not to make a rate for a period longer than 
a year. Indeed it appears to have been the intention of 
the lescislature that the rate should be made from time 
to time at certain stated periods, and that the commis- 
sioners should be prevented from making one sweeping . 
rate just as it should suit their convenience. If it were 
otherwise, the tenant might be obliged to pay a heavy 
charge upon the land, which be would have no means 

^f 
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1805. of reimbursing himself by means of deduction from his 

rent ; for the lands upon which the charge is imposed 
being'poor lands^ a sweeping rate of several years would 
exceed the amount of the rent. In like manner, a re- 
mainder-man might be compelled to pay this charge, 
not on account of his own occupation of the land» but 
on account of the occupation of his predecessor the 
tenant for life. These circumstances demonstrate that 
not only the words, but the spirit of the act requires the 
assessment to be made annually. A retrospective poor 
rate is bad, and thatbecause, if permitted, it might fall 
heavy upon new comers in a parish, while their prede- 
cessors would altogether escape. And yet the words of 
the statute of Eliz., under which poor rates are made, 
direct them to be made *' weekly or otherwise.** The 
same principle applies to rates made under this act 
The distress therefore is altogether irregular, inasmuch 
as the warrant extends to the arrears of former years 
during which there was no assessment, and indeed, if 
supported in law, would be neither more nor less than 
a judgment for a small sum, and a writ of execution for 
three or four times the amount of that sum. With re- 
spect to the penalties, the Warrant to levy them is also 
bad,if the argument as to the arrears prevails ; for no man 
is bound to pay that to which he is not liable, and con- 
sequently cannot incur penalties by his refusal. The 
warrant i^ also objectionable on the ground that it is 
issued against Newton for arrears under an assessment 
made on Jodrell. 

ArgumaUsfor the Defendant. The 75th section of the 
act completely answers the last objection, for it makes 
the person in occupation of the land liable in the first 
instance for the ratq, though made upon the owner, and 
though the owner be ultimately liable. Indeed the rate 
may be made either upon the owner or occupier ; and 
section 76 provides, that if lands be unoccupied they 

shall 
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shall i*emain as a security for the rate, and any goods or 1805. 

chattels, which shall at any time be found upon them^ 
shall be distrained on that account. In that case, there- 
fore, the charge must fall upon some person not rated^ 
for the assessment being made upon vacant lands will 
be levied upon the first person who becomes the occu- 
pier of those lands* The period, for which the power of 
imposing the rate was given by the 35 G. 3. c. 77, was 
extended by an act passed in the following (a) year, and 
the preamble of that act, referring to the act of the 
preceding year, says, ''and whereas by the said act 
a yearly tax of 4d.per acre is rated, taxed, charged, 
and assessed upon," &c. and then the statute proceeds 
to direct that '* the said tax o{4d.per acre thereby laid 
and imposed" be continued for a fufther period. Al- 
though the words of the first act be '' yearly and every 
year," and that perhaps may be the better way for the 
commissioners to adopt ; still, notwithstanding this di- 
rection yearly to reduce into form a certain charge 
already specifically imposed by the legislature, the 
question is. Whether that direction be so imperious 
that no other time for so reducing the rate into form can 
be substituted. It is evident that the act considers the 
commissioners as mere ministerial agents for putting 
into form that rate, the propriety and extent of which is 
previously decided upon. The case of J%e King v. 
Tawney, Lord Raym. 1011. Salk. 531. S. C. only decides 
that a retrospective poor rate must not be made eo nomine. 
Undoubtedly if a tenant for life had made default in 
payment of the rate, the lands would be chargeable in 
in the hands of the remainder-man, who could only re- 
sort to the executors of the tenant for life. However 
that may appear to bet a hardship, the provisions of the 
act will not be altered thereby ; and indeed it is equally 
hard that the lands should be chargeable in the hands 



(a) S6 G. S. e. SS. 

Vol. I.N. S. O of 
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of lackHTtet tenants. Tlie 8tatat6 hovrelrer iiMeteated 
that hardbhip. By tke 43 EUz. overseers are directed 
to be appointed in Easter week, ot within one month of 
of Easter, aiid yetin lile Kmgv.SpartaUf, Str. U2i, the 
Court refused to quai^ an appointment made afti^r that 
period. Indeed in Durtant v. Bays, 6 T. R. 680, Lord 
Kenytm expressly declared that a prospective poor rate 
Bright nnqoestionably be good. 

Cttr. ed0. vidt. 
The opinion of the Coint was n(m dehTCved by 



Sir James Manstield Ch. J. Considering the objects 
for which the statute in question was passed^asid which 
we must suppose to have been deemed very beneficial 
to the public by the kgislature, I cannot but regret that 
{his action has not been compronnsed. With a liewta 
carry into execution the pla^ in which the act ongin- 
ated, a moderate tax has been imposed da all those 
lands which are to be benefited by that pllM^ Vbt 
greater part of that tax has, we are giv^i to voder- 
Btand, been already raised, but this Plaintiir (or those 
by whom he is put forward) wishes to have the opitdoi 
of the Court, nirhether he is bound to pay. With respect 
to the general question arising upon the words of the 
act, and the power of the commissioners to make the 
rate in the way the rates in question have been made, 
we think it better not to give any opinion, becaase 
ihere is a clear ground arising on the warrant which 
^enables lis, though with great reluctance, to gire 
judgment in fkvour of the Plaintiff. Unfortunately we 
are cothpelled to gratify the wishes of an indiTidual st 
the expence of the public, in a case in which it has 
never been intimated that the rates now in dispute were 
improperly assessed by the commissioners. The De- 
fendant has arowed generally under the act of parlia- 
ment; whereas the sum for which the warrant was 
granted, and the distress levied, is a sum calculated 

upon 
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upon three seyeral rates made in the years 1800, 1801, 1805. 

and 1802, and each of which rates includes the arrears 
of those years during which no assessment whatever 
was made. Indeed it is evident, from the language of 
the iiommissioners and their proceedings, that they in- 
fended to charge persons not only with the sums rated 
and assessed upon them, but with what they impro- 
perly call arrears of those rates which never were 
made. How then is it possible to support this distress^ 
founded on a warrant to levy the arrears of a tax which 
the case itself states never was in fSeict imposed upon 
the Plaintiff and those other persons chai^eable under 
the act ? We do not decide whether the rate may or 
may not now be made for each year that has elapsed, 
and for which no rate has actually been made, but we 
think the tax for each year must be imposed by the 
commissioners before any arrears for those years can be 
levied by distress. The consequence of this opinion 
will be, either that the commissioners must make new 
rates for the several years during which they have 
omitted to make any* rate, or if that should be deemed 
impossible, they must apply to the legislature for a 
new act of parliament. 

Per Curiam, Judgment for the Plaintiff. 
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FA. 12th. Smith r. TayloA. 

Action for t^ f ^ ^HIS was an action on the case for defamation. 

woToi f poken bj De- 



T 



fondant of the PUin- -^ The first count of the declaration stated, that the 
liffinhUprofeMkmof Plaintiff before and at the time of speaking the several 

a physicMn, " Dr. iSf. j j ir 

has npMt aU we haTo f^B^l^' scandalous, maucious, mjunousy and defamatory 
done, and die he (the words after mentioned, was and thence continually hi- 
mTcd thauhe Piab^ therto hath been and still is a physician, and during all 
tiff had practised se- that time used and exercised and yet doth use and ex- 
dan a^arb^Wn ^^^^^ ^^ profession of a physician, and hath always hi- 
eaUed in daring the therto behaved and conducted himself in his said pro- 
abaeneeofaphjnoian, feggion with great skill, care, judgment, and integrity, 

who, with the Defend- % . , . .. , '^fe J' 

ant, attended the pa* and before and until the speakmg of the several fiaJse, 
tient; the Defendant ^caudalous, maUcious, injurious, and defamatory words 

as u>otheGary nade . . . 

np the medicines pre- ^^^ mentioned, bad acquired great nches in his profes- 
scribed by the Plain- siou, and had deservedly gotten and. obtained the good 

tiff for the patient iB*ii/»i j. « j, _^, 

qnestbn. QiiKre ^ ' Confidence, and esteem of many good and worthy 
Whether on this de- subjects of our lord the king, who before and at the time 
darationitwu neces- ^f ^^ speaking the said several false, scandalous, mali- 

sarj for the Plaintiff to . . ° 

produce a diploma or cious, iujurious, and. defamatory words after mentioned, 
other direct evidence had employed the Plaintiff as a physician in the way of 
gree in phjsic, in or- ^^^ aforesaid profession, to wit, at, ^c. Tha^the Defend- 
der to maintain the ant before and at the time of speaking and publishing of 

the several false, scandalous, malicious, injurious, and 
defamatory words after mentioned, used, exercised, and 
carried on the business and profession of an apothecary, 
and had been and was retained and employed in his bu- 
siness and profession of an apothecary to attend, and 
had attended, and did attend one Richard HeUden, who 
had' laboured and was then labouring under a certain 
dangerous and violent disorder, at, ^. That a little be- 
fore and at the time of speaking of the several false, 
scandalous, malicious, injurious, and defamatory words 
after mentioned, the Plaintiff had been retained and em- 
ployed in his said profession of a physician to attend, 

and 
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and as such physician had attended the said Richard 
Helsden, so then labouring under the said disorder, and 
had, in the way of his aforesaid profession, and to the 
best of his skill and judgment therein, prescribed for the 
said Richard Hdsden such medicines as to the Plaintiff 
seemed proper, and as were adapted to the disorder under 
which the said Richard Helsden was languishing, to wit, 
at, tsc. Yet .the Defendant, well knowing the aforesaid 
premises,but contriving, and wrongfully, and maliciously 
intending to injure the Plaintiff in his good name, fame, 
credit, and reputation aforesaid, and also in his said pro- 
fession of a physician, and to bring him, the said Plain- 
tiff, into great scandal, ignominy, and mistrust among 
aU his patients, and other subjects of our said lord the 
king, and to cause it to be believed that the Plaintiff was 
ignorant and unskilful in his aforesaid profession, and 
had conducted himself ignorantly and injudiciously tor 
wards and had prescribed improperly for the said Richard 
Hdsden whilst he was so disordered, and was a person 
not fit to be retained or employed in his aforesaid pro- 
fession, and wholly to ruin the Plaintiff on, ^c, at, bic^ in 
a certain discourse which Defendant then and there had 
with divers good and worthy subjects of our said lord 
the king, of and concerning the Plaintiff in his said pro^ 
fession of a physician, and of and concerning his con- 
duct in his said profession towards the said Richard 
Helsden, he, the Defendant, then and there, in the pre^ 
sence and hearing of those subjects, falsely and mali- 
ciously said, spoke, and published those false, scandal- 
ous, malicious, injurious, and defamatory words follow- 
ing, of and concerning the Plaintiff in his said profes- 
sion, and of and concerning his conduct in his aforesaid 
profession towards the said Richard Hdsden, that is to 
say, '' I (meaning himself the Defendant) and Dr. Gir* 
dlestone (meaning Thomas Girdlestone, of, j^c. doctor of 
physic, who had before then as a physician attended and 
prescribed medicines for the said Richard Helsden during 
the time he so as aforesaid laboured under the aforesaid 

« 
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difl(Nrder) both thought J9e&dlen(meamiig the said Richard 
HebdeHp was doing well (thereby meaning that the said 
Bkhard Heladen was in a ftedr way of recovery) till Mn, 
Hdsden (meaning Mary Hebden) then the wife of the 
said Richard Helsden called in Dr. Smith {meaning 
the Plaintiff), who has up&et all we (meaning himsetf* 
the Defendant, and Dr. Girdksione) hare done, and die 
he (meaning the said Richard Helsden) mast,'' thereby 
meaning and insinuating, and wishing to have it believed, 
that the Plaintiff had conducted himself igaorantly in 
the way of his aforesaid profession towards the said 
Richard Helsden, and had in the way of his aforesaid 
pmfession prescribed improperly for the said Richard 
Helsden^ whilst he was so disordered, and in such a 
manner as would necessarily occasion his death. 

There were two other counts, in which the wonk 
were laid with some variations. Plea not guilty. 

At the trial of this cause before Sir Jasnes MamfiM 
Ch. J. at the last assizes for the county of Suffblh,itini 
proved that Dr. Girdlestone, who was a physician at Yar- 
mouth of longer standing than Di*. Smith, had been at- 
tending one Richard Helsden as a pcUient, and that die 
Defendant was employed as his apothecary ; that Dr. 
Girdlestone being obliged to leave Yarmouth for a dsey, 
the wife of R. H. became very anxious during his ab- 
sence, and sent for the Plaintiff, who saw her husband 
and prescribed for him, and the Defendant as apothe- 
cary made up the prescription ; that on the return of 
Dr. Girdlestone the next day, the Plaintiff begged he 
might be sent for, but Dr. 6. i:efused to attend because 
the Plaintiff had been called in; and that shortly after 
this the Defendant spoke the words laid in the dedara- 
tion, at the office of the Town Clerk of Yarmouth. On 
the part of the Defendant, it was objected that the Plaiar 
tiff must be nonsuited, because he had not pixiduced 
any evidence of his b^ing a regular physician^ and io 
support of the objection the case (^ Mcises v. Uiomkm, 
UT.R 3034 was cited. But his Lordship being of opi* 

nion 
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nion that the case of Moiaes v. Thornton did uot apply to 
the case, overruled the objectioa, and the Plaintiff ob- 
tained a verdict for 100/. 

A role having baen obtained on a fonper day« calling 
on the Plaintiff to shew canse why tliie verdict should 
not be set aside and a new trial be had. 
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SeUon Serjt. now sh0wed cause. The legations in 
this declaration were not such as made it necessary fonr 
the Plaintiff to prove his diploma. He merely alleged 
that he used and exercised the profession of a physician. 
Now in Johnfons Dictionary a physidan is said to beone 
who professes the art of healing, and the d^nition in 
the Encyclopedia is to the same effect. The statutes re- 
specting physicians make a distinction between gra* 
duates, licentiates, and common phy^cians; the two 
latter descriptions of persons are not allowed to practise 
within 20 miles of London. In this case there was abun^ 
dant evidence that the Plaintiff practised as a physician. 
•Had the words spoken by the defendant impeached the 
Plaintiff's title as a physician, and had the Plaintiff made 
those words the subject of an action, he must in such* 
.case have supported his title to the character of a phy- 
sician by the best evidence by which that title could be 
supported. Thus, if the Defendant had called the Plain- 
ftiff a quack, or, as in Moifes v. Thornton, had alleged that 
he was not a regular physician, the Plaintiff mnst have 
rebutted that imputation by producing hi^ diploma. But 
the words here only impeach his skill in that character 
which they admit him to be entitled to, and which the 
evidence in the case still farther proves him entitled to, 
at least in the ppinion of the Defendant, for the Defend- 
ant as apothecary made up his prescription. In Moises 
V. Thorntonthe allegation in the declaration was that the 
Plaintiff '' had duly taken the degree of doctor of physic,^ 
and upon that ground the jndgvient of the Court pro- 
ce^e4# for in.supportpf tha^«dl<lg^o<i nothing but ^ 

O 4 diploma 
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diploma regularly proved could be received in evidence. 
The safe rule seems to be, that where a man's skill only 
is impeached, and not his title, he need not prove his 
title ; but where his title is impeached, and the Plaintiff 
wishes to vindicate that title, he must produce his di- 
ploma. But at all events it was unnecessary in this case 
for the Plaintiff to prove his title to the character of a 
physician, because both the Defendant's words and con- 
duct are good prima fade evidence of the Plaintiff being 
what he called himself in the declaration ; inasmuch as 
the Defendant spoke of him as a physician, and treated 
him as such by making up his prescriptions. Now upon 
this very principle proceeded the case of Berryman v. 
Wise, 4 T, R. 366., where, in an action of slander by an 
attorney, for words spoken of him as such, charging him 
with swindling and threatening to have him struck off 
the roll of attomies, it was holden unnecessary for the 
Plaintiff to prove his admission as an attorney. So also 
in Radford, q. t. v. M'IrUash, 3 T. R. 632., which was an 
action for penalties on the post-horse acts by the fanner 
of the duties, the Court of King's Bench resolved that 
proof of the Defendant having accounted with the Plain- 
tiff as farmer, relieved the latter from the necessity of 
proving his appointment from the lords of the treasury. 



Shepherd Seijt. contrcL. It is perfectly clear that no 
action can be maintained for the words spoken by the 
Defendant, except as spoken of the Plaintiff in his pro- 
fessional character. Indeed the Plaintiff, by his allega- 
tion, assumes that character upon the record which it 
was necessary for him to assume in order to support his 
action, viz. the character of a physician. Nor would rt 
have sufficed to state that he was a doctor ; for the term 
" doctor" is uncertain,, unless explained by alleging in 
what science that degree has been granted. The aver- 
ment, therefore, that the Plaintiff is a physician, is ei- 
ther an insufficient. averment, or an averment that he is 
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a physician duly constituted. If it be the latter, then, 
according to Moises y. Thornton, it must be proved by his 
diploma. Nor does the conduct of the. Defendant, in 
making up the Plsdntiff's prescription, or in speaking of 
him as a physician, exempt him from the necessity of 
supporting by the best possible evidence that profes- 
sional character which he assumes, and without which 
:this action could not be maintained. Suppose it had 
■been said of the Plaintiff that he was no more a physi- 
cian than the horse doctor in the town, must he not in 
such case have supported his action by proof of his being 
a doctor of physic ? Had the woixls spoken admitted the 
Plaintiff to be a physician duly constituted^ viz. one 
having a regular diploma, proof of that fact might possi- 
bly be thereby dispensed with. But such is certainly 
not the import of the words in this case ; and with re- 
spect to the Defendant having made up the medicine 
according to the Plaintiff's prescription, it is no more 
than he would have done for any skilful person by whom 
he had been directed, whether a physician or not. The 
case of Picl^ord v. Gutch, cited in Moises v. Thornton, 
8 T R. 305. is precisely in point, for there the allega- 
tion was that the Plaintiff '' had used and exercised the 
profession of a physician," and proof was adduced of that 
fact ; but Btdler J. was of opinion that his diploma must 
nevertheless be produced. The case of Berryman v. Wise, 
is distinguishable from this, because the Defendant by 
his words admitted the Plaintiff to be on the roll of at- 
tomies, which was all that was necessary to support the 
action. The same answer maybe given to Radford, q. t. 
V. M'Intosh : but it may be observed that the decision 
in that case goes a great way. 

Cur. ado. vult. 
On this day, the learned Judges, not being agreed, 
delivered their opinion seriatim. 




Sir James Mansfield Ch. J. after stating the case, 

proceeded 
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1W5. {NToeeeded fhus : The foundation of this action is tbe in- 

^^^^ jury done to the Plaintiff in hie character and pfaclioe 
«. as a physician. There has been some dispute about the 

tatiok. meaning of the word ** physician.'* The meaning of the 
word I take to be this: a person who prescribes medicine 
for the sick. The declarattian is founded on the practice 
of the Plaintiff. If, -however, it was necessary to pfore 
at the trial, by strict eyidence of degrees, that he had 
lawfully practised, the objection to his recovery as weH 
founded ; for the practice being the ground of tiie ao- 
tion,no action can be maintained for lessening thatwfaick 
<mgfat not to exist at all. The objection is founded upon 
Teason and good sense : but the only ({uestion i8» Whe- 
therin diis particular action upon these particular words, 
the evidence offered was not sufficient prima fcadt evi- 
dence that the Plaintiff (had lawfully practised as a qua- 
lified authorised doctor of physic ? If &at evidence %as 
not Buffioient to call upon the Defendant to shew the 
contrary, then die Plaintiff ought to havebeeanonauited. 
When the objection was first taken it struck me, that 
considering the character of the Defendant, and the si- 
tuation in which he stood with respect to the Plaintiff, 
and the nature of the words themselves, there was suf- 
ficient prtmayacte evidence that tiie Plaintiff had prac- 
tised lawfully. I do not mean to say that in any case a 
person who practises unlawfully could maintain auch an 
action, but that in this case there was sufficient evid^ioe 
of lawful practice till the contrary was proved. I made 
a note of the question at the time as a matter of doubt; 
•I have since considered it, and the opinions entertained 
by two of my Brothers have given me more reason to 
doubt of the propriety of my opinion than I at first had; 
•but having again and again revolved the matter in my 
.mind, I have come.back to the opinion which I &r8t held 
at the trial. The Plaintiff iiad practised physic for mangr 
years without having had his right to practise impeached 
or doubted by any one. Though there might be some 

difficulty 
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difficulty in instituting a prosecution against a persoa 1806. 

for practising physic unlawfully, it is by no means im-^ 
possible ; the stat. of Heru 8. havii^ confirmed the char- 
ter relating to the practice of physicians, which proyidea 
that no one shall practise physic without having been 
examined by the college of physicians, and obtained 
letters testimonial, with an exception of persons who 
have taken degrees in Oxford or Cambridge. Since the 
union with Scotland it has been considered, though I do 
not exactly know upon what ground, that a degree con- 
ferred by a Scotch university is of the same effect as a 
degree conferred by the universities of Oo/ord and Cam* 
bridge, though in looking through the articles of union 
I find nothing upon the subject, except that die four 
Scotch universities shall subsist as before with the same 
rights. Had the matter been attended to at the unions 
some express provision would probably have been made) 
but although no such provision was made, it has been 
generally understood that in consequence of the clause 
alluded to, a diploma granted by one of the Scotch uni« 
versities gives the same right to practice physic as a de- 
gree at one of the EngUsh universities, and dispenses with 
the necessity of being examined by the college of phy- 
sicians, and obtaining letters testimonial from thence; 
This right of examination is not very likdy to be exer- 
cised upon persons practising physic, when it is in their 
power for about 14/. to obtain a diploma from a Scokh 
university. But a person, practising physic without any 
authority, is liable to a prosecution at the suit of aaj 
person ; for as the prohibition.is general, and no particular 
mode of punishment is pointed out, it follows that he who 
offends against the provision ia liable to an indictment* 
There is indeed a good reason why such prosecutions are 
not instituted, arising from the difficulty of ascertaining 
whether a degree of diploma has been obtained, or not. 
But the proof, though difficuljfc, is not impossible.. This 
being the law upon the sulyect^ and Dr. S^silA^ having 

practised 
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{practised physic four or five years, he is called open to 
attend a sick person for whom he prescribes ; and the 
Defendant is the apothecary employed who makes ap 
the prescription. In this situation of things the De- 
fendant utters the words chained in the declaration, and 
without imputing to the Plaintiff any want of qualifica- 
tion by degree, treats the Defendant as a physician, calU 
him doctor, and ascribes to him mal-practice in his pro- 
fession by imputing the death of Mr. Hebden to the me- 
dicines prescribed by him. Considering therefore the 
nature of the words, and the situation of the Defendant, 
that the charge had no relation to the want of qualifica- 
tion, but merely to the practice, and that it was accom- 
panied by the expression ** Dr. Smith/* I think that these 
circumstances afforded sufficient prima fade evidence 
that the Plaintiff was a doctor. And though it is true 
that in the country the word '' Doctor** means little, yet 
when the Defendant, who made up the prescripticNi, 
called the Plaintiff by that name, I thought and I still 
think that it afforded evidence that he was an authorised 
physician* At the trial I was not aware of the cases. 
But I find that the Courts have holden evidence that a 
man has acted in a particular character to amount to 
proof that he was entitled to that character. The case 
of Moises V. Thornton was cited ; but it does not appear 
to me to apply. In that case the defamatory words re- 
lated to the want of a diploma ; the declaration contained 
an aveiment that the Plaintiff had a diploma, and it was 
therefore necessary to prove it. The case of Pickfard y. 
Gutch is certainly stronger. There the defamation con- 
sisted in calling the Plaintiff a quack ; and one meaning 
of the word quack is a person who sells nostrums of 
which the component parts are not knowii; but the 
word is more commonly used in opposition to a physi- 
cian regularly qualified ; and in this sense, proof of the 
diploma would be as necessary as in Moises v. Thornton, 
These are the only authorities which apply to the case 

of 
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of a physician. But the case of Berrynum r. Wise bears 
a considerable analogy to the present, and there arci 
others also which in some degree apply. In Berryman 
T. Wise, the Court thought that the Defendant's threat 
of getting the Plaintiff struck off the roll of attomies 
amounted to proof of the allegation in the declaration 
that the Plaintiff was an attorney. Yet this was but 
a slight ground ; for the Defendant could have no cerr 
tain knowledge that the Plaintiff was an attorney ; he 
could only know that he had practised as an attorney; 
and supposing him to be duly authorised^ he threatens 
to get him struck off the roll. Here the Defendant calls 
the Plaintiff ** Doctor/' with reference to his practice* 
having made up the medicines {Prescribed. This indeed 
does not prove that the Defendant knew him to be qua* 
lified. But the case stands on the same footing as Ber^ 
ryman Y.Wise ; and it might well be considered as a sur- 
prise upon the Plaintiff that he should be called upon to 
prove himself a doctor after the Defendant had called him 
so in this very transaction. Mr. Justice Buller, in the 
case of Berryman v. Wise, says, that in the case of all 
peace-officers, justices of the peace, constables, jfc. it 
is sufficient to prove that they acted in those characters 
without producing their appointment, and that even in 
the case of murder. So in actions to recover double the 
value of tithes withdrawn. Lord Kenyan seems to have 
thought (a) that it would be sufficient to prove that the 
Plaintiff is in the act of receiving the tithes. In that 
case indeed I should have doubted whether further proof 
would not have been necessary. But it is no very vio- 
lent presumption that a man is acting lawfully until the 
contrary is shewn. If a butcher or baker be abused for un- 
«kilfulness or misconduct in his trade,itwill be presumed 
that he was lawfully carrying on his trade, though he be 
not entitled so to do without having served an appren- 
ticeship. I do not indeed say that these cases are pre- 

(a) See Radford t. M'lmtosk, S T. B. 6S4. 
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1805. eisely aimilar to the present, where the fact of a degree 

haying been obtained may be ascertained by a reference 
to the books of the universities, bnt the reason and sense 
of the thing are the same. In one caseadegree is to be 
prored, and in the other a seven years' apprenticeship. 
In the case of Radford^. M^InioA, the Court relied upon 
the circumstance of the Defendant having accounted 
with the Plaintiff in the character of farmer general, as 
proving that the Plaintiff was lawfully entitled to that 
character. In the case of Sevan v« WiOkuns (a). Lord 
MomfUld observes, that all evidence is according to the 
matter to which it is applied, and the person against 
whom it is used : and the action there being for non- 
residence, it was holden that the acts done by the De- 
fendant, as parson of the parish, were evidence that he 
was parson. Theproof of qualification may vary actord- 
ing to the subject a^ well as the person. If the scandal 
had related to the Plaintiff's qualification, as in Mwm 
V. Thornton^ and Pickford v. Guich, the evidence here 
produced would not have been sufBcient, but the quali- 
fication must have been strictly proved. But here, ac- 
cording to the subject matter of the case, I think Aat 
the evidence was sufficient. There is one more case 
upon the subject, and that is Cra$$r.K4i^,Q T. R.663^ 
which was an action to recover a penalty against an at- 
torney for prosecuting actions without a certificate ; and 
the declamtion having only stated that the Defendant 
had done the several acts as an attorney, without averring 
that he was admitted, enrolled^ or registered, and an ob- 
jection being taken in arrest of judgment on this ground, 
Lord Kenyan held that there was no foundation for the 
objection, saying it is sufficient for this purpose that the 
Defendant aoted as an attorney. This indeed was car- 
rying the matter much beyond the former cases, for it 
hardly seemed to follow that a person not enrolled as an 
attorney was to be liable to penalties whidi applied only 

(a) 3 r.ll.6S5. n.(^. 
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case, if it were necessary to prove a diploma the conse- 
quence would be that a physician, who having been 
educated in Scotland and obtained a diploma there, and Vayloi. 
afterwards practised for 30 years at York or in London 
(and the longer he had practised the greater would be 
the danger), would be obliged to run the hazard of hia 
diploma being lost, and must depend on the accuracy 
of the books of the university whenever he might be 
abused for mal-practice in his profession. Where in- 
deed the abuse relates to the want of quaMcatioD, the 
Plaintiff must prove it ; but it would be a great hard- 
ship that he should be obliged to do so where the scan* 
dal is confined to mere misconduct. On the wholes 
therefore, I am of opinion' that sufficient prima fade 
evidence was offered to enable the Plaintiff to maintain 
this action, the Defendant not having adduced any 
thing by way of answer. 

Heath J. I am of the same opinion, I have no doubt 
that if diis case had been tried fifty years ago, it would 
have been thought necessary for the Plaintiff to prove, 
by regular evidence, that he was a physician. I re- 
member an action against a clergyman in which, after 
proving institution, the question was, whether it were 
necessary to prove induction also ? and it was held that 
after long possession induction might be presumed ; 
and certainly of late years the Courts have been inc;jlined 
to relax the strictness of the old rules respecting proof 
which were thought to be attended with great expence 
and difficulty. As my Lord has gone through the 
cases, I shall not pursue them. None of them are di- 
rectly in point. But the question is, whether such a 
clear rule may not be extracted firom them as may ena- 
ble counsel to advise their clients, without resorting to 
subtle distinctions, that proof is necessary to be given ? 
It seems to me that where a Defendant, in the course 
of the transaction on which the action is founded, has 

admitted 
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admitted the title by virtue of which the Plaintiff snes, 
it amounift to prim& fade evidence that the Plaintiff is 
entitled to sue. ■ This rule is subject to little difficulty. 
Some of the cases, though not in point, certainly bear 
strongly .upon this subject. In the case where the 
Defendant had accounted with the farmer of the post- 
horse duty, the Court thought that his conduct afford- 
ed a sufficient presumption that tl^ Plaintiff was enti- 
tled to the character of farmer of those duties. 

RooKB J. I cannot but entertain great doubts of my 
own opinion, when I find that it differs from that of my 
Lord and my Brother Heath. The declaration in this 
case is for words, and it avers that the Plaintiff was and 
still is a physician, and hath used and exercised the 
practice of a physician. The rule of law has always 
been very strictly observed respecting the proof of words 
themselves, on this ground, that men often speak words 
unadvisedly. If, howesp^ scandalous words be spoken, 
and those words proved^itheparty is liable to ajEk action. 
It has been consideii^ ^Qxat wcnrds often proceed from 
heat, and are spoken in haste, and that it is therefore 
necessary to prove p^jaeisely what the party said. If 
that be so, it appesniatai me that it would be laying 
down a very refinedVpgle, to hold that if the words 
spoken import an admission of the Plaintiff's title, the 
title need not be proved, but that if they do not import 
such an admission, it must be proved. Thus, if the 
words had been " till Mrs. H. called in Dr. Smith, who I 
believe has no diploma, 2fc." the Plaintiff must prove his 
title ; but if the latter words were omitted, then he need 
not. This distinction seems to me to be more subtle 
than would be allowed in old times, when the Courts 
were more strict than they are now. With respect to 
the case of the attorney, whatever doubts I may enter- 
tain, I shall only say at present that I think it was a 
strong case ; there the words directly alluded to the 

Plaintiff's 
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PlaintifTs enrolment, since they contained a threat that 1805. 

the Defendant would have him struck off the roil ; but 
in the present case, the admission is founded on nothing 
more than this, that the Plaintiff, being notoriously Taylob. 

practising as a physician, and the Defendant employed 
as the apothecai^to make up the medicines, the latter 
called the former " Doctor Smith ;*' this does not ap- 
pear to me sufficient tb^excuse the Plaintiff from prov- 
ing himself to be a physician. The complaint is this, 
'^'I am- a physician, and the Defendant has slandered 
jKe ill my profession.'' The word *' Doctoi*^* is very 
vague ; it must therefore be coupled with the other ex- 
pressions, and with the circumstance of the Defendant 
having made up the medicines. I do not think that a 
counsel would be under any great difficulty in advising 
his client upon the necessary proof in such a case as this. 
He would say, the Plaintiff in the declaration states 
himself to be a physician : there is indeed a case which 
says, that if the words have admitted the Plaintiff's ti-^ 
tie, it need not be proved ; but these words do not ad- 
mit the qualification, and therefore I think the diploma 
must be produced. As to the difficulty of producing 
the proof, if a man has taken a degree in an English 
university, he can scarcely be under any difficulty at 
all ; if the instrument under which he claims has been 
lost, he may give parol evidence of its former existence; 
«nd if he has practised under a diploma from a Scotch 
university, he must submit to the inconvenience to 
which the irregularities of those universities may sub- 
ject him. I feel my opinion in some degree fortified by 
the case of Pickfard v. Gutch ; no one there doubted of 
the propriety of calling for the diploma ; the distinction 
whether the title were admitted by the words or not, did 
not then occur to any one, nor can I now bring my mind 
to assent to the propriety of that distinction. 

CiiAMBRE J. I am of the same opinion. I do not 
VoL.I. N.S. P think 
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1805, think that any evidence has been given of the Plaintiff 

beine a physician lawfully authorised to practise. AU 
the material facts in the declaration are put inissue^ 
consequently they must all be proved by legal evidence. 
In general the strictest proof is required. Several cases 
indeed have occurred introducing exceptions, but I do 
not think that this one. The fact of the Plaintiff being 
a physician is the very gist of the action. I will first 
take notice of the cases ; observing, however, that I 
had rather rely upon the general principle of evidence 
than on the few cases which may appear analogous to 
this. Those cases indeed do not seem to mie conclu- 
sive of the question, and some of them I consider as 
having proceeded rather too far. The rule of evidence, 
as applicable to the allegations in a declaration, depend 
upon the way in which the facts alleged are introduced; 
if they be mere matters of inducement, they do not re- 
quire such strict proof as those allegations which are 
precisely put in issue between the parties. So there 
are some instances in which strict proof is made unne- 
cessary, because the party against whom it would 
otherwise be requisite to produce proof of some parti- 
cular fact has precluded himself, in the way of estoppel, 
by his conduct, from disputing the fact. There are 
few cases indeed, in which a man's own acts operate 
against him in the way of estoppel, though they may 
may often be used as good primA facie evidence against 
him. Such is the rule in actions against clergymen for 
non-i-esidence, in which it is reasonable that the acts of 
the Defendant as parson, and his receipt of the emolu- 
ments of the church, should be evidence against him 
that he is a parson, without calling upon the Plaintiff to 
prove the Defendant's title formally. So in actions for 
subtraction for tithes, proof of the Defendant's former 
acknowledgments of the Plaintiff's title to the tithe as 
against the Defendant who is a wrong-doer is deemed 
sufficient. And indeed it often .happens that a Plain- 
tiff 
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againgt a Defendant who is a wrong-doer than he would 
against any other person. Upon this principle pro- 
ceeded the case of Radford q, t. v. M'Iniosh, though I 
think the principle was pushed too far in that decision. 
There the action being for penalties under the post- 
horse act by the Plaintiff as farmer general, proof of his 
appointment as such was dispensed with as against the 
Defendant, because he had previously accounted with 
him as such. Perhaps it was just in that case to put 
the Defendant to negative the Plaintiffs title to sue, by 
shewing that he was not farmer general, and to hold the 
Defendant estopped from saying that he was not so 
without proof of the negative. The case of Berryman 
v. Wise was a relaxation t>f the rules of evidence, though 
perhaps under the special circumstances well warrant- 
ed. There, the words spoken, were spoken of the 
Plaintiff as attorney in a particular cause, and being a 
threat to have him struck off the roll, amounted to a 
distinct acknowledgment of his professional character 
as an attorney. Indeed the Court proceeded entirely 
upon that ground. The next case in point is that of 
Crosi V. Kaye, 6 T. R. 663., and it appears to me that 
one of the principles laid down in that case would, if 
recognised and sanctioned, destroy all rules of evidence 
whatsoever. There the action was for penalties under 
the 25G.3. C.80. which enacts that every attorney 
admitted, enrolled, or registered in any of the superior 
courts, shall annually take out a certificate ; and the 
declaration only alleged that the Defendant acted 

• 

as an attorney, without alleging that he was admit- 
ted, enrolled, or registered. Lord Kenyon appears 
to have holden rather hastily, on a motion in ar- 
rest of judgment, that the declaration was good. 
The point indeed was not judicially decided, and 
surely it was impossible for the Court to supply an 
averment which was the very gist of the action, and 
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to hold the Defendant liable to the penalties whether 
he was alleged to be within the provisions of the act 
or not." Let us, however, now consider the case before 
the court. The 14 Sf 15 of if. 8. c. 6. contains not a 
prohibition mb modo of any person not examined by the 
college of physicians, or a graduate of Oxford or Camr 
bridge, practising physic throughout England, but an 
absolute, unqualified prohibition. In the course of the 
argument, much comment was made respecting the 
meaning of the word physician, and it was insisted that 
a man may lawfully practise physic, though he has 
never taken any degree, or in any way complied with 
the directions of the stat. of H. 8. By that statute all 
persons are prohibited, except those who have letters 
testimonial from the college of physicians, or the gra- 
duates of Oxford or Cambridge, having accomplished all 
things for their form without any gi*ace. The Plaintiff 
in this case, being a person who practises physic in 
England, is within the provisions of that act. With 
respect to a diploma obtained without any previous 
exercise or study from one of the Scotch universities, 
by the mere payment of a sum of money, I do not 
know that such a diploma will, if stcictly inquired into, 
authorise any person to practise physic. Those who 
obtain degrees at Oxford or Cambridge, ai*e required by 
the stat. of if. 8. to have " accomplished all things for 
their forms without any grace/' before they can practise 
physic. The act of union may possibly have put Scotch 
degrees on a better footing than English degrees. In the 
cases referred to by the PlaintifiTs counsel, the direct 
acknowledgments of the several characters in which the 
Plaintiffs sued prevailed in their favour ; but in this 
case the only acknowledgment by the Defendant of the 
PlaintiflTs professional character is that which arises 
by implication from the Defendant having called him 
" Doctor," and made up his prescriptions. Now we 
all know how flippantly the title of doctor is given to 

persons 
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persons who have no pretensions whatever to it. In- 
deed those to whom it is given may possibly have ac- 
quired it in some foreign university. No presumption 
in the Defendant's favour can arise from his four years' 
practice. There are indeed many cases in which length 
of enjoyment may found a presumption of right, but 
here the qualification must arise from a diploma, licence; 
or degree, and there is no evidence in this case which 
would not tend to convict the Plaintiff of practising 
without a qualification. The very practice relied on 
will prove him guilty. With respect to the supposed 
inconvenience in case of the diploma or other instru- 
ment being lost, it admits of an easy remedy. * The 
Plaintiff knows where he has obtained his licenoe^ and 
he may supply the defect by secondary evidence. But 
what does the Defendant know ? He must send to the 
two universities in Ijigland,to the college of physicians, 
and to all the universities in Scotland, and I do not 
know whether the union with Ireland would not also 
render it necessary for him to send to the universities 
in that part of the united kingdom. And he must pro- 
duce witnesses to prove that he has made search in all 
those places. In point of inconvenience, there is no 
comparison. There being no evidence then but what 
would convict the Plaintiff of wrongful practice upon 
an indictment, I think he can maintain no action for 
the loss of those fees to which he could have no lawful 
title. In this case, as the Court is equally divided, my 
opinion will have no effect, and as I dare say that this 
gentleman, in point of fact, is legally authorised to 
practise, I am not sorry that the verdict which he has 
obtained will stand. 

The Court being equally divided no rule was made, 
and consequently the Plaintiff retained his verdict. 
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Fe6. 27Ui 1804. 

> Certain premiief 
were eoarejred bj 
deed to a tmitee to 
secure ao annoitj, in 
tmst, if the anooitjr 
•hoold be in arrear 60 
dajri , bj leaie, sale 
or mortgage to raiie 
the arrean, and per- 
mit the person enti- 
tled to the freehold 
to receive the rents 
and profits of the 
residoe, and he was 
created a trastee for 
the grant till default 
ofpajment Tbe 
memorial of the anna- 
itj described the 
trastee to be " a 
trostee nominated on 
the part of the gran- 
tee/' withoat sUting 
any of the trusts ; 
held that it did not 
safficientljr describe 
the person for whom 
he was trastee accord- 
ing to 17 G, 8. c. 26. 
If the consideration 
for an annaitj be 
paid bj the clerk to 
the bankers of the 
grantee, the deed bj 
which the annaitj is 
granted most specify 
the name of sach clerk, 
and describe him as 
the person bj whom 
the consideration was 
actaal1jpaid.(a) 



Askew v. Sir Robert Mackreth, in Error. 

THIS was a proceeding in replevin in the Court of 
King's Bench at the suit of Sir Robert Mackreth, 
against Richard Askew. 

The Defendant made cognizance as bailiff of the Duke 
of QMeenAerry, and justified the taking the goods and 
chattels mentioned in the declaration, on the ground 
that the said Sir Robert drnd John Martindak, on the 29th 
of November 1793, by an indenture duly executed by 
them, conveyed unto Thomas Coutts and his heirs, amongst 
other premises,^ the mansion-house in which the said 
goods and chattels were taken, to hold the same to the 
said Thomas Coutts and his heirs, to the use, intent 
and purpose that the said duke should and might, from 
thenceforth yearly, receive and take, during the term 
of his natural life, an annuity of 2000/., to be yearly is- 
suing and payable out of the said mansion-house and the 
said other premises, and to be paid to the said duke on 
the 9th day of May and the 9th day of Nocember in every 
year, by even and equal portions ; and to andrfor the fur- 
ther use, intent, and purpose, that if any part of the said 
annuity should be behind or unpaid twenty-one days after 
any of the said days whereon the same ought to be paid 
as aforesaid, it should be lawful for the said duke, during 
the term of his natural life, to distrain upon the said 
mansion-house and other premises, in satisfaction of the 
arrears of the said annuity; and the said Richard Askew^ 
as such bailiff, justified the taking of the said goods and 
chattels as a distress for the sum of 8000/. due for four 



(a) Vide BtuHa ▼. Chandleu, 8 Campb. 17. Cookr. Jomts, 15 East.2S7. 
LeyceMler v. Lochoood, 1 M. ^ S, 527. S» C. Judgment affirmed. 5 Taont. 
587. BUamire t. Baifooi, 6 Taont. 504. 
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years, of the said annual sum of 2000/. on the 9th day 
of November 1800. 

The Plaintiff below craved oyer of the indenture men- 
tioned in the said cognizance, and set it forth in his plea 
in bar, and the same appeared therefrom to be an inden- 
ture of five parts, made the 9th day of Nov&nber 1793, 
between the said Sir Robert <^ the first part, John Mar- 
tindak of the second part, Henry Martindak of the third 
part, and the said Duke of Queemberry of the fourth 
part, and the said. Thomas Coutts of the fifth part ; and 
thereby, after reciting that certain premises therein 
mentioned had been conveyed by indentures of lease 
and release, bearing date the 30th and Slst days of 
October 1793, unto the said Henry Martindak and his 
heirs, to the use of the said Sir Robert Mackreth and hi& 
assigns for his life, remainder to the use of the said 
John Martindak in fee, and also reciting that the said 
Henry Martindak was entitled to certain other premises, 
therein particularly mentioned, for the residue of a term 
of twenty years, in trust for the. said Sir Robert Mack- 
reth during his life, remainder to the scud John Martin- 
dak and his heirs, and reciting that the said duke had 
contracted with the said Sir Robert Mackreth and John 
Martindak for the purchase of an annuity of 2000/. for 
his own life for 14,000/., it was witnessed that in consi- 
deration of the sum of 14,000/. of lawful money of Great 
Britain to the said Sir Robert Mackreth and John Martin- 
dale in hand, well and truly paid by the said duke at or 
before the sealing and delivery of the said indenture, 
the receipt of which said sum of 14,000/. they the said 
Sir Robert Mackreth and John Martindak did thereby 
respectively acknowledge, they the said Sir Robert Mack- 
reth and John Martindale, according to their respective 
estates, rights, and interests, did convey the said pre- 
mises, to which the said Sir Robert Mackreth was enti- 
tied for life, and the said John Martindak was entitled 
in fee as aforesaid, unto the said Thomas Coutts and his 

P 4 heirs. 
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1805. heirs, upon the trusts, and for the ends, intents, and 

purposes, and subject to the provisoes and agreements 
thereinafter limited, declared, or expressed and contain- 
ed, of and concerning the same ; that is to say, that the 
said duke might take the said annuity out of the same 
preitiises, and might distrain for the same thereon, in case 
default should be made in payment of any part thereof 
for 21 days, and if the annuity should be in arrear 40 
days, might enter on the same premises and receive the 
profits thereof until all arrears of the said annuity should 
be satisfied, and subject to the said annuity, and the 
said poM^ers and remedies for the recovery thereof, to 
the use of the said Thomas CoulU for the term of ninety- 
nine years, to be computed from the day next before 
the day of the date of the said indenture, without im- 
peachment of waste, upon and for the trusts, intents, 
and purposes, and subject to the proviso thereinafter 
declared and contained of and concerning the same 
term ; and after the determination of the said term of 
ninety-nine years, and in the mean time subject thereto 
and to the trusts thereof, to such uses, and for such 
intents and purposes as the same premises, at or imme- 
diately before the execution of the said indenture, stood 
limited and assured in and by a certain therein recited 
indenture of release and assignment of the 31st day of 
October then last past ; and it was by the said inden- 
ture of the 9th day of November 1793 agreed and de- 
clared by and between the said parties thereto, that the 
said manor, hereditaments, and premises were limited to 
the said Thomas Couits for the said term of ninety-nine 
years, upon trust, to permit and suffer the person or 
persons entitled to the freehold of the same premises 
to receive the profits of the same premises to his and 
their own use, until default should happen to be made 
in due payment of the said annuity, or some part 
thereof, but upon trust, that in default of the payment 
of the said annuity for sixty days, the said Thomas. 

Couiis 
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Coutts might, out of the profits of the same premises, 1806. 

or by sale, lease, or mortgage of the same premises, 
for all or any part of the said term of ninety- 
nine years, raise and levy sufficient to pay the arrears, 
costs, and charges, and permit the person entitled to 
the freehold to receive and take the overplus of the 
rents and profits. Provided always, and it was thereby 
declared and agreed, by and between the said parties 
to the said indenture, that from and after the decease 
of the said duke, and payment of all arrears of the said* 
annuity, the said term of ninety-nine years should be 
at an end ; and by the said indenture of the 9th day of 
November 1793, the said Henry Martindak, at the re- 
quest and by the direction of the said John Martindale 
and Sir Robert Mackreth, did convey his said interest in 
the said premises, to which the said Henry Martindale 
was so entitled for the residue of the said term of years 
as aforesaid, to the said Thomas Coutts, to I)ave and to 
hold the same unto him, upon such trusts, and for 
such ends, intents, and purposes as were thereinbefore 
mentioned of and concerning the said premises com- 
prised in the said term of ninety-nine yeai*s, or as near 
thereto as the respective property would admit; and 
the said Sir Robert Mackreth and John Martindale did by 
the said indenture covenant with the said Thomas Coutts 
that they would, for the better securing the payment of 
the said annuity, surrender into the hand of the lord of 
the manor of Marydown, in the county of Southampton, 
certain premises, in the said indenture mentioned, to 
the use of the said Thomas Coutts, his heirs and assigns, 
during the lives of the said Sir Robert Mackreth, John 
Dicker, and John Windebank, and the lives and life of the 
survivors and survivor of them, upon such trust, and 
for such ends, intents, and purposes as are herein be- 
fore mentioned, expressed, and declared, of and con- 
cerning the said terms of ninety-nine years and twenty 
years, or as near thereto as the nature of the said copy- 
hold 
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hold would admit ; and the said indenture having been 
so set out on oyer as aforesaid^ the said Sir Robert 
pleaded that the said duke^ within twenty days of the 
execution of the said indenture in the said cognizance 
mentioned, and in his plea in bar set forth, viz. on the 
1 1th day of Nofvembtr 1793, caused a certain memorial 
thereof to be enrolled in the High Court of Chancery at 
Westmimter, as follows : (that is to say) • 

A memorial to be enrolled in the High Court of 
Chancery, pursuant to an act of parliament passed in 
the 17th year of the reign of his present majesty king 
George the thii'd, of indentures of lease and release, 
bearing date respectively the 8th and 9th days of No- 
vember, in the year of our Lord one thousand seven 
hundred and ninety-three, the lease made between Jolm 
Martindale, of Cookham, in the county of Berks, Esquire, 
and Robert Mackreth, of Ewhurst, in the county of 
Southampton, Esquire, of the one part; and Thomas 
Coutts, of the Strand, in the county of Middksex, of the 
the other part ; and the release made between the said 
Robert Mackreth, of the first part ; the said John Mar- 
tindale, of the second part; Henry Martindak, of Knight$- 
bridge, in the said county of Middlesex, gentleman, a 
trustee for the said John Martindale and Robert Mack- 
reth, of the third part ; the most noble William duke of 
Queensberry, of the fourth part ; and the said Thomas 
Coutts, a trustee nominated on the part of the said 
duke, of the fifth pai-t ; whereby the said Robert Mack- 
reth and John Martindale, in consideration of 14,000/. of 
lawful money of Great Britain to them the said Robert 
Mackreth and John Martindale well and truly paid by 
the said duke, did grant unto the said duke and his 
assigns one annual sum or clear yearly rent charge of 
2000/., issuing and payable out of certain lands therein 
particularly described, for and during the life of him 
the said duke; also of a certain bond, bearing date 
with the abovementioned indenture of release, whereby 

the 
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the said John Marlindak became bound to the said 
duke in the penal sum of 28^000/., with a condition 
thereunder written^ that in consideration of the sum of 
14,000/. to the said Jotm Martindak, paid by the said 
duke, he, the said John Martindak, should pay to the 
said duke, or, his assigns, one annuity or clear yearly 
sum of 2000/. of lawful money of Great Britain, for and 
during the natural life of him the said duke ; and also 
of a warrant of attorney, bearing date with the above- 
mentioned indenture of release and bond, authorizing 
the attomies, in such warrants named, to appear for 
the said John Martindak in his majesty^s Court of King's 
Bench, as of this Michaelmas term, Hilary term next, or 
any other subsequent term, and receive a declaration for 
him in an action of debt at the suit of the said William 
Duke of Queensberry, and to confess a judgment for the 
sum of 28,000/., besides costs of suit, and which said 
indenture of lease, as to the execution thereof by the 
said Robert Mackreth and John Martindak, is witnessed 
by William Frogatt, of Castk Street, Leicester Square, 
London ; and the said indenture of release, as to the 
execution thereof by the said Robert Mackreth, John 
Martindale and Henry Martindak, is witnessed by the 
said William Frogatt, and Edward Robson, his clerk ; 
and the said bond and warrant of attorney, as to the 
execution thereof respectively by the said John Martin- 
dak, are witnessed by the said William Frogatt: the 
sum of 14,000/. above mentioned, to be paid by the 
said William duke of Queensberry to the said Robert 
Mackreth and John Martindak, was so paid in fourteen 
notes of the Bank of England, of 1000/.' each, and num- 
bered as follows (setting out the numbers). 

And the said Sir Robert thereupon pleaded in bar. 
That no other memorial of the said indenture in the 
said cognizance mentioned was enrolled of record in 
the said High Court of Chancery within twenty days 
of the execution of the said indenture, and that the 

said 
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said suin of 14,000/., in the same indenture mentioned 
to be paid to the said Sir Robert Mackreth and John 
Martindale by the said duke, was not paid to them, or 
either of them, by the said duke. 

And the said Sir Robert Mackreth further pleaded in 
bar to the said cognizance. That the said sum of 
14,000/., in the said indenture and memorial mentioned, 
to be paid to the said Robert Mackreth and John Mar- 
tindale by the said duke, was not paid to the said 
Robert Mackreth and John Martindale, 

And the said Sir Robert Mackreth further pleaded in 
bar to the said cognizance. That the said sum of 14,000/. 
in the said indenture mentioned, and by the said memo- 
rial alleged to have been paid by the said duke to the 
said Robert Mackreth and John Martindale, in fourteen 
notes of the Bank of England oi 1000/. each, and num- 
bered as in the said memorial is mentioned, was not 
nor was any part thereof paid by the said duke in notes 
of the Bank of England. 

Upon these three pleas issues were' joined. At the 
trial a special verdict was found, which stated. That the 
said annuity of 2000/. per annum was purchased by the 
said duke of the said John Martindale, and that at the 
time the same was so purchased the said John Martindale 
was seised in his demesne, as of fee, of and in the rever- 
sion of the said mansion-house in which the said goods 
and chattels were taken, expectant on the determination 
of Sir Robert MackretKs estate therein ; and that the 
said Sir Robert Mackreth was then, and at the time of 
the finding of the said verdict, seised of and in the 
same in his demesne, as of freehold, for the term of his 
natural life ; and that the annual value of the estate 
mentioned in and conveyed by the said indenture, at 
the time the said annuity was so granted, and from 
thence till the time of giving the said verdict, had not 
exceeded the sum of 1600/. ; that the said Sir Robert, 
at the request of the said John Martindale, agreed to 

join 
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jom with him the said John Mardindak in charging the 
said annuity on the said estates of the said Sir Robert: 
and John Martindale and the said Sir Robert did accord- 
ingly join in and execute the said indenture ; that the 
said 14,000/., the consideration of the said annuity 
within mentioned, being the proper money of the said 
duke, were, at the time of the sealing and delivery of 
the said indenture by the said John Martindale and the 
said Sir Robert, paid in fourteen notes of the governor 
and company of the Bank of England, of 1000/. each, 
and numbered as. in the said memorial is mentioned, 
and expressed to be payable on demand to the said 
John Martindale in the presence of the said Sir Robert, 
and by and with his privity, knowledge, and consent, 
by Mr. Edward Lenn, then a clerk of Messrs. Coutts and 
company, the said duke*s then bankers and by the said 
duke's directions ; that the said duke was not present 
at the time such payment was made, nor was the said 
indenture withinmentioned sealed and delivered by the 
-said duke at the time of such payment ; that the said 
Sir Robert and John Martindale signed a receipt for the 
consideration money, but that in fact the whole of the 
consideration money was then paid only into the hands 
of the saiid John Martindale, and to and for his sole use 
and benefit, though the said Sir Robert w2l% present and 
assented to such payment at the time the same was 
made, he being merely party to the deed for the pur- 
pose of conveying his said life estate and interest in the 
said premises in which the said goods were taken, for 
securing the payment of the said annuity. 

Judgment was given for the Defendant upon all the 

issues. 

This judgment of the Court of King's Bench was 
founded on three objections to the validity of the said 
annuity. 

First. Because it was stated in the said indenture of 
the 9th of November 1793, and in the said memorial, 

that 
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that the said sum of 14,000/. was paid by the said duke 
to the said Sir Robert Mackreth and JioAn Martindale, 
whereas in fact it was paid by the said Edward L^nn, 
the agent of the said duke, and the said duke was not 
present when the said sum of 14,000/. was paid. 

Secondly. Because it was stated in the said inden* 
ture of the 9th of November 1793, and in the said me- 
morials that the said sum of 14,000/. was paid to Sir 
Robert Mackreth and Jotm Martindak, whereas in fact 
it was paid to the said John Martindak only, for his sole 
use and benefit. 

Thirdly. Because it appeared by the said indenture 
of the 9th November 1793, that the said estates therein 
mentioned were conveyed to the said Thomas Cautts^ 
upon divers trusts which are not specified or set forth 
in the said memorial. 

To reverse this judgment of the Court of King's 
Bench, a writ of error was brought and the common 
errors assigned. 

The Plaintiff in error prayed that the judgment might 
be reversed for the following, among other reasons : 

With respect to the said first objection above men* 
tioned, it is admitted that the Legislature meant by the 
annuity act 17 G.3. c.26., that there should be a me* 
morial, which should be a faithful abstract of every 
grant of an annuity, and therefore the first sectioo, 
which is the leading feature of the act, requires that 
there should in every case be a memorial, and also that 
that memorial should contain the dates of all the 
assurances, the names of all the parties for whom they 
are trustees, the names of all the witnesses, the annual 
sum to be paid, the lives for which the annuity is 
granted, and the consideration for granting the same ; 
all which it is insisted are accurately stated in the 
memorial of the present annuity. It is observable that 
this first section, though it requires the memorial which 
was undoubtedly intended to disclose every thing ma- 
terial 
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terial in the de^, only requires the names of the 
parties^ and for whom they are trustees, or in other 
words, by whom, and on whose behalf the transaction 
took place. 

The third section, which relates only to the deeds, 
directs that they shall set forth the consideration, and 
the names of the persons by whom or on whose behalf 
it was paid, an expression which, by reference to the 
first section, which directed the form of the memorial^ 
must be construed to mean, not the hand which paid 
the money, or laid the same on the table, which was 
not required in the memorial, but, agreeably to the first 
section, the person whose money was paid, or if paid 
out of <me person's monies on behalf and for the 
benefit of another, the name of such other person. 
This appears to be the manifest meaning of the law, as 
contained in the third section, because undoubtedly 
the deed, which was secret and kept in the custody of 
the grantee only^ could never be intended to be more 
explicit than the memorial which was a public clue to 
it; and the very use and intention of which was to 
raster a public memorial of every thing which coidd 
apppar by production of the deed itself, on pain of 
avoiding the grant, and surely therefore if the Legisla* 
ture had intended that the very hand that paid, and 
not merely the person whose money was paid, should 
appear upon the face of the grant, it would have rather 
required it in the memorial which was public, than in 
the grant which was secret, or at all events in both, 
instead of requiring it in the deed only, a provision fii- 
volous and nugatory. When therefore the case of 
Williams v. The Duke of Bolton, reported in 2 Ves.jwu 
138, and 4 Brotons Ch. Co, 297., was insisted upon by 
the counsel in the case of Dalmer against Barnard, 
7 Term Rep. 248., which was the first decision in the 
Court of King's Bench on this point, Lord Chief Justice 
Kenyon revolted at the argument of the counsel till they 
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insisted on the authority, and his lordship said quifacit 
per aliumfacitper se, a maxim which occured also to the 
Barons of the Exchequer in a subsequent case, till the 
decision of Williams v. The Duke of Bolton was brought 
before them ; a decision which both the Court of King's 
Bench and the Exchequer felt themselves bound by, 
on account of the respectability of the judges who 
decided it, and because the words of the statute were 
sufficient to bear the construction, though another con- 
struction might also be fairly put on it. The decisions 
therefore of the respective courts may be considered as 
resting entirely on the authority of the case of WiUuamY. 
The Duke of Bolton, above alluded to, and are not to be 
considered as the genuine opinion of the Judges of 
those Courts, or as containing any solid evidence of the 
true construction to be put upon the statute. 

With respect to the second objection, it is submitted 
that the first section of the annuity act, so far as relates 
to this point, only requires the memorial to state the 
names of the parties to the transaction, the annual sum 
to be paid, and the consideration of the granting the 
annuity ; &\t Robert Mackreth as well as John Mariindak, 
was indisputably a party to the transaction, and •the 
consideration of the annuity was 14,000/., paid by the 
duke to John Martindale, with the concurrence and at 
the request of Sir Robert, who was present when it was 
paid ; and though the jury have found that in fact the 
money was paid to John Martindale for his sole use, that 
fact might not be known to or on behalf of the duke at 
the time the money was paid, and it might then be 
supposed that as Sir Robert conveyed so considerable an 
estate for the purpose of securing the annuity, he was 
to participate in the consideration money ; though the 
jury have found that the 14,000/. were paid to John 
Martindale alone, it does not follow but that shortly 
afterwards he paid a pait of the consideration money 
to Sir Rx)bert upon a pre-existing agreement between 

them; 
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them ; and indeed, supposing the case to be otherwise, 
yet as Sir Robert was an active party in the transaction, 
and did not merely volunteer his personal security, and 
the money was paid at his request, it might fairly be 
considered in the eye of the law, and in a formal con- 
veyance, which uniformly contains technical expres- 
sions that the money was paid as well to Sir Robert ^ as 
to John Martindale. The same observations apply to 
the third section of the annuity act, which it must be 
also observed only requires the deeds to state the name 
or names of the person or persons by whom, and on 
whose behalf, and not to whom or on whose behalf the 
consideration was advanced. 

With respect to tl^e last objection, which arises out 
of the first section of the annuity act, requiring a me- 
morial stating the namps of all the parties, and for 
whom any of them are trustees, it is submitted that the 
statute only requires the memorial to state the grant of 
the annuity, or other charge, and for whose benefit it 
was made, as has been done in the present case, unless 
the deed granting the annuity convey s<mie estate for 
other purposes, besides the securing the payment of the 
annuity, and where, after satisfaction of the annuity, 
the deed directs a beneficial interest in the premises to 
take place different to that which the grantor was 
entitled to at the time the annuity deeds were executed. 
Now in the present case it appears from the indenture 
of the 9th of November 1793, that the premises to which 
Sir Robert was entitled for life, remainder to John 
Martindale in fee, and the leasehold and other premises 
were conveyed to Thomas Contti merely in trust, for 
securing the payment of the annuity ; f^nd though a 
term was carved out of the inheritance, and granted to 
the said Thomas Coutts for the term of ninety-nine years 
in trust, yet the trusts were common and incidental to 
the grant, and merely to secure the payment of the 
annuity ; and after satisfaction of it, the trust was to 
Vol. I. N. S. Q enure 
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enure for the benefit of the same person or persons as 
would have been entitled to the estate, if the annuity 
had never been granted. Therefore whether the deci- 
sions in Dolman v. Dolman, 5 Term Rep. 641. and Hoodr. 
Burlton, 2 Veseyjun. 29. 4 Br.Ch.Cas. 121. are correct 
or not, the present differs materially from those cases, 
for there it appeared that the premises were conveyed 
in trust, not only to satisfy the annuity, as stated in the 
memorial, but also to pay other debts, or for other pur- 
poses not fully stated in such memorial ; and conse- 
quently such annuity was void, because the memorials 
did not disclose all the beneficial purposes for which 
the annuity was granted. The present case more re- 
sembles the case of Toldervy against Allan^ 6 Term 
Reports, 480. where the memorial was held sufficient 
It is however submitted that there is no decision im- 
mediately bearing on this point, and that it is only to 
be considered what was the intention of the Legislature, 
which ought indeed to govern, though there niay be 
express decisions of the courts repugnant to it. 

In the above-mentioned case of Hood against BurboM, 
Lords Conunissioners Eyre and Ashhursi held the 
annuity void, because the beneficial interests created by 
the grantor were not sufficiently stated ; and a similar 
reason was certainly the ground of the Judge's decision 
in the above-mentioned case of Dolman v. Dolman; and 
in the case of Toldervy Y.Allan, above alluded to, the 
court held that the firat clause of the statute extended 
only to persons for whom trusts were created, observing 
that the Legislature did not mean to require the parties 
to mention all the trusts which were a lien on the 
estates, independently of the annuity, such as to pay 
taxes, 8cc. but only those which were created in conse- 
quence of the annuity being granted. 

It is rather remarkable, that it does not appear from 
the reports of either of the cases on this point, that the 
spirit or intention of the Legislature was satisfactorily 

mqoired 
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inquired into, and that the decisions appear to 
have been founded merely on the words of the 
statute. 

It is admitted that the Legislature required a memo- 
rial stating the transaction, the better to protect the 
grantor, and enable him, by examining the memorial 
at any time, to discover and avoid a fraudulent transac- 
tion. The annuity act does not appear, from the fram- 
ing of it, to have been passed in favour of creditors or 
persons not privy to the transaction. It certainly 
required all interests adverse, if they may be so termed, 
to that of the grantor, to be stated in the memorial ; 
b«t it could not be necessary to state trusts or interests 
consistent with and in favour of his interest. In the 
present case, the memorial states the duke's right 
during his life to an annuity of 2000/. ; this was the 
only interest and charge on the premises adverse to 
the grantor's interest, and is indisputably correctly 
stated in the deed and memorial. The powers of 
distress, &c. are notoriously created whenever an 
estate is conveyed for the purpose of securing the 
due payment of an annuity ; and it is also as notorious 
that such conveyance is in no case absolute, entitling 
the grantee immediately to enjoy the premises, but 
the party conveying the estate is always at liberty to 
hold the same till default be made in payment of 
an annuity : it would therefore have been idle as well 
as unnecessary, in point of law, to have made a 
tedious detail of these provisions in the memorial ; 
and though the deed directs how the trusts of the 
respective terms shall enure after satisfaction of the 
annuity, it was unnecessary to notice such direction 
in the memorial, because it was in favour of, and 
not a beneficial interest adverse to the rights of the 
grantors ; and also because, had the deed been silent 
and omitted the direction, the interest of the grantors 

Q 2 would 
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1805. would, after satigfaction of the annuity, have been the 

same as expresed in the deed. 

T. Erskine. 
John Lens. 
Joseph Jektll. 

The Defendant in error hoped that the judgment of 
the Ciourt of King's Bench would be affirmed for 
these, among other reasons : 

Because, independent of the facts found by the 
special verdict, it appears upon this record, that the 
trusts contained in the annuity deed are not set out 
in the memorial; in which it is only stated thai 
Mr. Coujtts is a trustee for the duke: but nothing 
appears of the transactioh between the parties, which, 
it has been held, must necessarily be stated in the 
memorial. The trusts here are very material, they 
authorise the trustee to raise the arrears of the annuity 
if behind 60 days, by lease, sale, or mortgage, and 
to give the residue, after discharging the preceding 
trust, to the person entitled to the freehold of the 
premises chaiged. There is also a trust for the 
grantor, till default of payment. 

These two last trusts bring the case within the 
express words of the act of Parliament 17 Geo. 3. 
c, 26. f. 1. which direct that the memorial shall con- 
tain *' the names of all the parties, and for whom 
any of them are trustees." The memorial here does 
not state that Mr. Coutts was trustee for the srantor 
till default of payment, nor for the person entitled 
to the freehold of the premises, for the residue of 
the money for discharging the arrears of the annuity. 
The case of Tayhr and Johnson, 8 T. R. 184. is pre- 
cisely in point. 

Upon the facts found in the special verdict, it 
appears. First 
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person by whom the money was actually paid. 

The third section of the act requires this in express 
terms. ** And also the name or names of the person or 
" persons by whom and on whose behalf the said con- 
'' sideration, or any part thereof^ shall be advanced." 
This defect has been held to avoid the deed so ire- 
quently and in so many of the Courts of Westminster 
Hall, that it would be of dangerous consequence to 
overturn the decisions ; many of them are collected in 
DdmerY, Barnard, 7 T* R. 248. They appear to be 
founded as well on the policy of the act as on its pre- 
cise words. 

Secondly. It appears also that there is no true state- 
ment^ either in this deed or the memorial, of the pei'son 
who received the money. 

The real transaction appears to be this. That the 
annuity was purchased of Martindale alone; that 
Mackreth only consented to charge the life estate; 
that in truth he had none of the money, and no bene- 
ficial interest. 

These are the res gesta, as they are found by the 
special verdict. They are not set out in his memorial, 
nor could they be guessed at from any thing which 
appears there. 

V. GiBBS. 
S. ROMILLY. 

H. Dampier. 
O. Markham. 

This case was argued at the bar of the House of 
Lords by Erskine and Lens Serjt., on behalf of the 
Plaintiffs in error, and Gibbs and RomUiy on behalf of 
the Defendants in error. 

The following questions wei'e, upon the motion of 
the Lord Chancellor, submitted to the Judges : 

Q 3 1st. 
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1805, Ist. Whether (attending to the effect of the inden- 

ture of release of the 9th of November 1793) the re- 
presentation in the memorial, that " Thomas Coutts 
was a trustee nominated on the part of tlie Duke of 
Queensberry" was in law and according to the act of 
the 17 G. 3. c. 26. a sufficient representation of the 
person or persons for whom the said Thomas Coutts 
was a trustee, according to the effect of the said 
indenture ? 

2d. Whether, it appearing upon the record that 
the sum of 14,000/., the proper money of the said 
duke, was paid in notes of the governor and company 
of the Bank of Efigland, by Edward Lenn, then a 
clerk of Messrs. Coutts and Co., the then bankers 
of the said duke, and by the said duke*s direction, 
and that the said duke was not then present, and 
the said indenture having stated the consideration 
to be ** the sum of 14,000/. of lawful money of Great 
Britain well and truly paid by the said duke,^ the 
several matters, required by the beforementioned act 
of parliament to be fully and truly set forth and 
described in words at length in every deed whereby 
an annuity shall be granted, as to the consideration 
and the payment of the consideration for such annuity, 
are set forth and described in the said indenture ac- 
cording to law ? 

3d. Whether, it appearing upon the record that at 
the time of the payment of such notes of the governor 
and company of the Bank of England, the same were 
paid to John Martindale in the presence of Sir Robert 
Mackreth, and by and with his privity, knowledge, and 
consent, and that the said John and Sir Robert signed a 
receipt for the consideration money, but that in fact 
the whole of the consideration money was then paid 
only into the hands of the said John, and to and for 
his sole use and benefit (though the said Sir Robert 

was 



IN THE Forty-fifth Year of GEORGE III. 



231 



was present and assented to such payment at the time 
it was made, he being merely party to the said inden- 
ture^ for the purpose of conveying his said life estate 
and interest on the premises), and the memorial having 
stated the consideration of the indenture of grant of the 
annuity to be 14,000/. paid to the said Robert and John, 
and the consideration of the bond mentioned in the 
memorial being therein stated to be 14,000/. paid to the 
said John ; does the memorial stated in the record duly 
and according to law set forth every deed, instrument, 
or other assurance, whereby the annuity is granted or 
attempted to be granted ? 

4th. Whether the annuity granted by the said inden- 
ture, being an annuity of 2000/., thereby made pay- 
able on the 9th day of May and 9th day of November in 
every year, by even and equal portions, together with 
a proportionable part of the same, from the last of the 
said days of payment which shall happen next before 
the decease of the said Duke of Queensberry, up and 
home to the day of the decease, and the memorial stated 
on the record being a memorial of a grant of '' one an- 
nual sum of 2000/.,'' does such memorial set forth the 
annual sum or sums to be paid according to law and the 
'above statute ? 



1805. 




On this day the opinion of the Judges was delivered 
by the Lord Chief Baron Macdonald on the 1st and 2d 
questions submitted to them by the House, upon which 
questions they were unanimously of opinion, first, that 
the memorial did not sufficiently state, according to 
the 17 G.3. C.26., for whom Thomas Coutts was a trustee ; 
and 2dly, that the name of the person, by whose hand 
the consideration of the annuity was paid, ought to 
have been stated in the deed by which the annuity was 
granted. 



After this opinion had been delivered by the Lord 

Q4 Chief 
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Chief Baron to the House, the Lord Chancellor again 
addressed the House, and suggested that though the 
answers of the learned Judges upon the 1st and 2d 
questions proposed to them were sufficient to decide 
this case, still it would be important to ascertain their 
opinions also upon the 3d and 4th questions proposed, 
as including most of the difficulties arising out of the 
17 G.3. C.26., and accordingly moved that the 3d and 
4th questions should be again proposed to the judges. 

This was accordingly done, but no opinion has yet 
been delivered upon them. 



THE END OF HILARY TERM. 



CASES 

ARGUED AND DETERMINED 

IN THE 

Court of COMMON PLEAS, 

IN 

Easter Term, 

In the Forty-fifth Year of the Reign of George III. 



Baylis v. Manning. jfofid. 

T^iiyL£FSerjt. moved to jEunend the count in a tim Cbart raimed 
JlJ writ of right. The count stated the right to have *<>P«™**^,« iwd- 

_ , _ * , ant in ft writ of rigbt 

descended from one Robert Baylis, last seised to the tounendhiieoiiiit^bj 
demandant: whereas in fact it descended U) John Baylis, "*rodiiorag an addi- 

,^, /•!« 1 ■ in 1* 11 tioBal itep in the de- 

the father of the demandant, and from mm to the de- goeot, tbongii it 



mandant. An affidavit was produced, stating that in- •woratiiatthemittdw 

*__- «*i *i*i bad ansoB fpou uie 

quiry had been made m the country respecting the title, ae»a»daBt hawimg 
and that the demandant had been mis-informed ; in been mis-inforaied in 
consequence of which the mistake in the count had .,.*^™**^' *" ,*) 

'- the Demandant would 

arisen ; and that unless the amendment were allowed, be barred, nnieaa the 
the demandant would be barred by the statute of li- •"«»f««>* ^«'« ■*- 

•' lowed. 

mitations. 



But the Court refused to allow the amendment, say- 
ing that they considered this case less favourable than 

the 
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1805, the application in Charlwood y. Morgan (a) since the 

demandant here had commenced his action without 
knowing the title upon which it was founded, whereas 
the defect in the former case arose from a mere mistake 
of the pleader. 

Rule refused (6). 

(a) Ani€, 64. (6) Vids etiam Dumsday v. Hugkes, S Bom, 4* Pmii. 453. 




jrm4tii. JuDiNE, Assignee of a Bankrupt, v. Da Cossen. 

A truder, haviog a ^THHIS was an action of trover, brought by the Plain- 
Zt:^Zl,. -*■ tiff, as assignee of a bankrupt, to recover a quae- 
hovM in the country, tity of Russia sheeting and blue cloth, 
left the fonner (to ^^ ^Y^^ |^al before Sir James Mansfield Ch. J. at the 

which he never re- , . 

tartied), uking hii GuUd/uill sittings after last Hilary term> it appeared that 
book! with him, uid the bankrupt's only dwelling-house was at Waltporth, 

hoLe^L few^ni hti" ^^^ ^** ^^ canied on his business solely at his count- 
when he fioailj left ing-house in AngeZ-Coi/r/; that on jPnViay the 8th of ./ifiie, 
that alM. Held that j^^ departed from his counting-house, to which he never 

havmg qoitted hii ^ ^ , 

eonnting-hoase widi- afterwards returned, and took his books away with him; 
oot the ammmi rwtr- ^-jj^t on Friday night he slept at his house at Waluxjrtk, 

UmHf he began to ab- . . 

sent himself from that ^^^ Continued to reside there till Sunday morning, when 
day within the mean- he went out, but returned again on Monday afternoon ; 
Z\!^^^IJ^'^- *^^ ^^ Tuesday morning he finally left his dwelling- 
mittedanactofbank- house ; and that On Saturday the 9th of June, the wife 
roptcy. (c; ^£ ^^ Defendant called upon the bankrupt, at his house 

at Walworth, respecting a debt due from the bankrupt 
to the Defendant, in consequence of which the goods 
were delivered to her by the bankrupt on Sunday the 
10th. The jury, under his Lordship's direction, found 
a verdict for the Plaintiff. 

(c) Rthtrtwm ▼. LtddBtt, 9 East, 487 MUU ▼. BemtMH, 2 M. & 8. SSe. 
QiXHmghwm t. Laltg, 6 Taunt. 5S8. 

Vaughati 
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Vaughan Serjt. now moved for a rule to shew cause 
why this verdict should not be set aside and a nonsuit 
entered, insisting that, as the bankrupt did not leave 
his dwelling-house until Tuesday morning, the act of 
bankruptcy was not compleat until that time, and con- 
sequently the Defendant was entit^pd to retain the goods 
which were delivered on Sunday ; that the words of the 
13 Eliz. c. 7. s. 1. are ** depart from his dwelling-house 
to the intent or purpose to defraud or hinder any of his 
creditors ;" and that whatever might have been the in- 
tention of the bankrupt in leaving his counting-house 
on Friday, his act upon that day did not make him a 
bankrupt within the meaning of the statute. 



1805, 




Sir James Mansfield Ch. J. I left it to the jury to 
determine whether, when the bankrupt left his counting- 
house, he left it with the intention never to return again ; 
and the jury thought that he did. The case may perhaps 
be new in circumstances, but the question is this. Whe- 
ther, when a trader, having a counting-house, and carry- 
ing on business no where else, leaves that counting-house 
without the ammm revertendi, he comes within the mean- 
ing of the words of the 13 EHz. That statute is not con- 
fined to departing from the dwelling-house, but after 
the words depart the realm, or begin to keep house, it 
has this expression — " or otherwise to absent himself." 
Though therefore the case may be new, I can entertain 
no doubt upon it. If a man, who carries on business at 
a counting-house, goes away, taking all his books with 
him, without any intention of returning, though he may 
have a country-house at which he sleeps two or three 
nights afterwards, I think that he begins to absent him- 
self from the time that he leaves his counting-house. 



Heath J. There appears to me to be very antient 
authority for considering a trader as bankrupt from the 
time that he leaves his counting-house. The term '' bank- 
rupt"^ 



236 



1805. 




CASES IN EASTER TERM 

rupt" is derived from the Italian expression " Banco 
rotto,** and formerly when a trader left his place of 
business, the benches were broken, and he was de- 
clared a bankrupt. 

RooKB and CHAysRE Justices being of the same 
opinion, 

Vaughan took nothing by his motion. 



jr<9 7tb. 



Atty v. Lindo. 



Policy upon the 
freight of the ship 
Stnmgtr, et snd 
from Lomdom to /«- 
■MtM, with liberty 
to toach et Madeira, 
and diioharge end 



THIS was an action on a policy of insurance, upon 
the freight of the ship Stranger, at and from Lon^ 
don to Jamaica, with liberty to touch at Madeira, and 
discharge and take goods on board there. The cause 
was tried before Chambre J. at the Guildhall sittings 
take good! on board ^^^ last Michaelmas term, when it appeared, that by 

there. The Plaintiffi rr » j 

had agreed by ohar- a charter-party, dated the 10th December 1803, it was 

agreed between the Plaintiff as owner of the Stranger, 
and J. S. De Franca, as freighter thereof, that the ship 
should take in such goods at the port of London as the 
freighter should think proper, and proceed therewith to 
the island o{ Madeira, and having arrived there, the 

ageat should direet, 

and receive on board wine, and proceed to Jamaica, and there delirer ; and the freighter agreed \a 
pay 136/. in fall for freight daring the whole yoyage from London to Madeira, and from thence to 
Jamaica, Bach freight to be paid in Madeira, on delivery of the goods shipped at Londom far thsl 
place, by Madeira wine at 40/. per pipe, to be carried in the said ship to Jamaica free of freight • 
the ship arrived at Madeira, and delivered all her Londtm cargo, except 33 casks of coals which 
the captaio kept on board to stiffen the ship ; having received part of his cargo for Jtmudea^ bat act 
the wine to be paid for freight, a gale of wind arising, the captab was obliged to eat his eables sad 
ran oat to sea, where he was captared. Held that the Plaintiff was entitled to recover for a total 
loss, {a) 

(a) And see WiUiame v. Laudtm Asittramca Compaajf, 1 M. & S. 318. 
Truscoit r. Christie, 8 B. & B. 320. 

commander 



ter-party that the 
ship shoald take in 
goods at London, to 
Madeira, and there 
deliver snch part of 
the goods shipped 
at London as their 
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commander should deliver all or such part of the goods 
shipped at Landtm as the agents of the freighter should 
direct, and there receive on board the said ship, from 
the freighter or his agents, such quantity of wine as he 
or they should think proper ; and having received the 
same, should proceed to Kingston in the island of Joiraaica, 
and there make a true delivery of the cargo to the 
freighter or his agents. And it was further agreed by 
the said J. S. De Franca, that he should pay to the 
Plaintiff 135/. in full for freight or hire of the said ship 
during the whole of the said voyage from London to 
Madeira, and from thence to Kingston in Jamaka ; such 
freight to be paid in Madeira aforesaid on a right and 
true delivery of the goods that might be shipped in 
London for that place, by London Particular Madeira 
wine at the rate of 40/. per pipe, which wine only, and 
and the hogshead given to the master, should be car- 
ried in the said ship to Jamaka free of freight. The 
captain, being called as a witness, proved that the ship, 
having taken on board a cargo in the river Thames, con- 
sisting of bale goods, and a quantity of coals in old 
wine casks by way of ballast, set sail on the 2d of Fein 
ruary, and arrived at Madeira on the 26th of that^nonth; 
that about the 28th, the ship began to deliver her car- 
go, the whole of which, except 33 casks of coals, was 
discharged by the 7th of March, at which time 69 pipes 
of wine consigned to London (but not the wine by which 
the freight was to be paid) had been put on board; 
that the agents of the freighter were ready to receive 
the 33 casks of coals, but that they were retained on 
board by the captain to stiffen the ship until the rest of 
the cargo for Jamaica could be shipped ; that on the 
7 th of March a gale of wind arose, which continuing 
till the 9th, the captain was obliged to cut his cables 
and run out to sea ; that being driven to the westward, 
the ship fell in with a French privateer and was captured. 
The jury found a verdict for the Plaintiff for a total loss. 

A rule 
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Atty 

V, 
LiNDO. 



A rule having been obtained, calling on the Plaintiff 
to shew cause why the verdict should not be set aside 
and a new trial had ; first, on the ground that the 
Plaintiff was not entitled to recover any thing ; and 
secondly, that the Plaintiff was only entitled to recover 
for a partial loss. 



Marshall and Best Serjts. now argued in support of 
the rule ; first, the underwriter on freight only under- 
takes that the owner of the ship shall not be deprived 
of his right to freight by any of the perils insured 
against. If therefore the right to freight in this case 
had vested before the loss happened, and an action 
would have lain to recover it of De Franca, nothing 
which afterwards took place could divest that right, 
and consequently the assured would not be injured by 
the loss of the ship. By the terms of this charter- 
party, the right to receive freight was not made to 
depend, as in most other cases, upon the completion of 
the voyage, but was to vest upon a true delivery of the 
London cargo at Madeira. It is true that, when the loss 
happened, 33 casks of the London cargo remained un- 
delivered. But if the delivery of these casks was pre- 
vented by the fault of De Franca'& agents, he must 
be answerable for their fault, and is liable to pay the 
freight ; if by the fault of the captain himself, then he 
has broken the charter-party ; if by unavoidable neces- 
sity, then the Plaintiff was justified ; and all having 
been delivered which could be reasonably demanded, 
the right to freight vested. If the perfoimance of the 
condition was either excused by necessity, or dispensed 
with by De Franca, an action might be maintained 
for the freight. Now shipping the wine before the 
delivery of the coals may be considered as a licence on 
the part of De Franca to detain the latter. On the 
other hand, if the Plaintiff was in fault, he has lost the 
freight by his own act. The charter-party makes no 

provision 
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provision for retaining any part of the cargo by way of 
ballast. If ballast was wanted, the Plaintiff should 
have taken it out ; and if he withheld the coals con- 
trary to the charter-party, it was by his own act that 
the freight was prevented from vesting. Secondly, 
The Plaintiff can only recover for the loss of freight 
from Madeira to Jamaica. The freight in this case is 
reserved upon the whole voyage from London to Ma- 
deira, and from Madeira to Jamaica; but wherever a 
voyage is divisible, freight may be apportioned. This 
voyage is divisible, ][x>th by the terms of the charter- 
party, and the nature of the trade. In Siderfin, 236. it 
is said, that if a ship go from one port to another, and 
there unload, and in her passage to a third place be 
lost before her second unloading, the owner shall only 
recover freight for the first loading and unloading. 
The case of Luke v. Lyde, 2 Burr. 882. 1 Black. 190. 
also clearly shews, that where goods are carried to a 
certain point only, and received by the freighter, the 
owner may recover freight pro rata itiueris. In this 
case, therefore, the jury ought to have apportioned the 
freight, and to have deducted so much as was earned 
by the carriage from London to Madeira. 
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Shepherd and Bayley Seijts. contrd. First, it may be 
admitted, that if the Plaintiffs be entitled to recover of 
De Fratica, this action cannot be supported. The de- 
livery of the London cargo is a condition precedent 
which has not been performed, and there is no evidence 
from which it can be inferred that the delivery was pre- 
vented by the fault either of the Plaintiff or De Franca. 
The casks of coals were retained on board in the ordi- 
nary course to keep the ship right until the remainder 
of the Madeira cwrgo should be delivered ; but until the 
whole London cargo was unshipped, the condition was 
not performed, and the right to freight did not vest. 
The case of Cutter v. Powell, 6 Term Rqp. 320. is a clear 

authority 
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1805. authority to shew that where the benefit of a contimct 

is made to depend upon the performance of a condition, 
nothing can be recovered unless that condition be per- 
foAnedy though such performance were prevented by 
the act of God. In the present case, however, it may 
be observed that this is not a mere insurance that the 
assured shall have a right to freight, but it is an insn- 
ranee on the freight till the freight^wine is put on board 
at Madeira, and afterwards on the freight-wine itself 
until its arrival at Jamaica. And as the assured have 
been prevented by the perils insured against fiom re- 
ceiving the wine on board their ship, they are entitled 
to recover. Secondly, This is not a partial, but a total 
loss ; the contract in this case is entire on one voyage 
from London to Madeira, and from Madeira to Jamaica, 
and cannot be severed. Where the contract is express 
and entire, the freight cannot be apportioned. This 
was decided in Cook v. Jennings, 7 Term Rep. 381. in 
which case the distinction between express and implied 
contracts was taken, and the case then before the 
Court, which was founded on a charter-party, wras dis* 
tinguished from that of Luke v. Lffde, which was an 
action of itidebitatus assumpsit. 

Sir James Mansfield Ch. J. This is a motion for 
a new trial, on the ground, first, that the Plaintifif is not 
entitled to recover any thing, and secondly, that he is 
only entitled to recover for a partial loss. There is 
nothing particular in the terms of the policy ; but in 
order to understand the real subject of insurance, we 
are obliged to refer to the charter-party, from which it 
appears, that the subject-matter of insurance is of a 
very singular nature. Generally speaking, an insurance 
on freight is nothing more than an undertaking that 
the owner of the ship shall not be prevented by any of 
the perils insured against from having a ri^t to recatei 
freight from the persons who have bound themselves 

to 
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to pay it ; but this is not only an insurance that the 
owner shall be in a condition to demand his freight, 
that is, that the ship shall be in a state to receive a 
payment in Madeira wine at Madeira, but also that 
the wine so received shall, notwithstanding the perils 
insured against, be safely carried to Jamaica. This 
must be the nature and effect of the insurance, other- 
wise if the London cargo were carried to Madeira and 
there delivered, and then the freight paid in wine, if 
the ship were afterwards lost, the owner would lose his 
freight by the perils insured against, and yet not be 
protected by the policy. It seems to be admitted, 
therefore, that the insurance must extend to protect 
the wine when on board, as well as the right to receive 
it ; and I believe that this sort of insurance is continu- 
ally made and well understood in the city of London. 
In order to judge of the question, we must |ook at the 
charter-party, by which it is agreed that De Franca 
shall pay to the Plaintiff the sum of 135/. in full for 
freight by the said ship during the whole of the said 
Yoyage from London to Madeira, and from thence, to 
Kingston in Jamaica ; which freight is to be paid in Ma- 
deira, on a true delivery of the goods shipped in London, 
by Madeira wine at 40i. per pipe, which wine is to be 
carried in the ship to Jamaica free of freight. The 
charter-party, therefore, ti'eats the whole as one voy- 
age from London to Jamaica, touching at Madeira. The 
freight for the whole voyage is to be paid in one gross 
sum, and that sum is to be paid in Madeira wine, valued 
at a certain sum, at Madeira ; the payment, therefore, 
is local and indivisible, and on payment of the freight 
in Madeira wine, the wine is to be carried in this parti- 
cular ship in the particular voyage from Madeira to Ja- 
maica. The intention of jthe parties to the policy was 
to insure the object of the voyage, part of which was 
to carry to Jamaica the wine paid for freight. On the 
arrival of the ship, at Madeira, the captain proceeded 
Vol. I. N.S. R to 
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V, 

Lin DO. 



to unload. It appears that there were persons ready 
to receive the coals, but that the captain, consistently 
with the safety of the ship, could only deliver them as 
he received the wine on board. There is no evidence 
that he was prevented from getting the wine on board 
by the neglect of De Franca, or that the captain himself 
was guilty of delay in taking out the coals. Before all 
the coals could be delivered, a storm arose ; the ship 
was captured, and a total loss ensued, upon which an 
action is brought against the underwriter. No Madeira 
wine was or could have been delivered on board the 
ship for freight ; I say no wine could have been deli- 
vered for freight, because it is not proved that any per- 
son was guilty of delay. Without any fault being im- 
putable to any one, an accident happened, which ren- 
dered it impossible for the captain to receive the freight 
at Madeira. Then why may he not recover it from the 
underwriters? While the ship was at Madeira, she 
was, in the course of the voyage insured at and from 
London to Jamaica, taking Madeira in the way ; and 
the owner was to receive the freight at Madeira to be 
canied in the intended voyage to Jcanaka. The owner, 
therefore, was deprived of his freight by perils insured 
against by the policy. But it is said that the loss can 
only be partial, because the owner has a right to receive 
freight for so much of the voyage as was at an end. 
But the terms of the charter-party afford a complete 
answer to that objection. How can we apportion the 
freight, when the terms of the policy exclude any de- 
mand for a part of the voyage ? A certain sum is to 
be paid in wine to be carried to Jamaica free of freight 
for the whole voyage. This is not like an agreement 
to pay money for time or for distance ; it is impossible 
that the owner in this case should be entitled to receive 
any thing for having performed a part only of the voy- 
age. •! see no reason, therefore^ why the verdict of the 
jury should be reduced. 

Heath 
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Heath J. There are two questions in this case. 1805. 

First, Whether the Plaintiff be entitled to recover any 
thing ? Secondly, Whether he be entitled to recover 
for a partial or a total loss ? This is an action upon a 
policy on freight. As soon as the ship broke ground 
at Loudon an inchoate right to freight attached, and the 
loss which happened is within the policy. The Plain- 
tiff, therefore, is entitled to recover, unless some reason 
to the contrary can be shewn. It is said that either 
De Franca, or the captain, was guilty of neglect ; but 
the underwriters do not know to which the neglect is to 
be imputed. I never heard of neglect being set up as 
a defence, without specifying some person to whom it 
was to be imputed. The jury, however, have exercised 
their judgment upon this subject, which was a matter 
of fact, and no blame is therefore to be imputed to 
either. The only remaining question then is. Whether 
the Plaintiff be entitled to recover for a total loss ; and 
I see no pretence for considering the loss which has 
happened as a partial loss. The Voyage was not divi- 
sible. I remember a case in the King's Bench, where a 
ship, laden for Newfoundland, was to discharge her 
cargo there, and buy fish to be carried to the Italian 
market ; and the Court thought that the . whole was 
but one voyage. In the present case, I think it impos- 
sible to make any modification of the freight. 

RooKE J. I am of the same opinion. With respect 
to the first point, whether the Plaintiff be entitled to 
recover at all, I think that his right to recover may be 
stated shortly. He has been prevented from earning 
freight, not by his own default, or that of the captain, 
but by the perils insured against. He is therefore, en- 
titled to recover something, and if any thing, why not 
the whole ? Under the words of this charter-party, I 
think it impossible to apportion the freight. If the 
agreement had been merely to pay a sum of money, 

R 2 possibly 




244 CASES IN EASTER TERM 

1805. possibly some means of apportioning might be found ; 

but here the freight was to be paid, not merely by put- 
ting a certain quantity of Madeira wine on board the 
ship, but it was pari of the stipulation, that such wine 
should be carried free of freight to Jamaica. I do not 
see, therefore, how that sort of freight can be appor- 
tioned. 

Chambre J. I am entirely of the same opinion. 
All the facts of the case were left to the jury, and I do 
not see how they could entertain any doubt. It was 
necessary to the safety of all persons concerned, that 
some part of the outward cargo should be left on board. 
Indeed, if there had been some negligence in delivering 
the outward cargo, I do not know that it would affect 
this policy ; for if the freight-wine had been put on 
board, it would have been blown out and captured. As 
to the divisibility of the voyage, I do not think that 
much reliance was placed on it at the trial, since do 
evidence was offered to enable the jury to say how 
much ought to be deducted. Suppose no goods had 
been sent to Madeira, yet the freighter must have paid 
the whole freight agreed upon. How then are we to 
ascertain what sum the Plaintiff ought to receive for 
the use of the ship ftom London to Madeira ? It seenu 
to me that this case differs materially from those in 
which a division has been permitted, and that the Ter- 
diet is quite right upon both points. 

Rule discharged. 
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Barnard v. N. Gostling and G. Gostling^ May sih. 

in Error. 

THE Plaintiff declared in debt for certain penalties A eommoD informer 
in the Court of Khig's Bench, and obtained a ver- '"•y'^^«'P«»*»;i« 

^ against a proctor for 

diet on the 3d, 12th, and 15th counts of his declaration, acting as saoh, with- 
which were similar in form, though for different acts »«» laying obtained 

'^ and entered his oerti- 

done by the Defendants. The 3d count alleged, that soate under 37 G. s. 
** Nathaniel Gostling and George Gostling, not regarding *'-^®' Bat**^® 

. proctors cannot be 

the statutes in such case made, 8cc. on, 8cc. at. Sec. did ga^d together as for 
in their own names as proctors of the Prerogative one oflFence in not 
Court, 8cc. and for and in expectation of gain, fee, and enterid*their certifi- 
reward in the said Court, &c. extract the probate of a cate. 
certain will and codicil of one J. K, deceased, without ., u "*7v j ** ^^ 

it be not bad to sne 

having obtained and entered any such certificate or cer- under the sutnte for 
tificates, as in and by the statutes in such case made is ™»**»»^»"8 <>*'««»;' 

•^ ' ' ^ ofMf Mi(er«l a certia- 

directed, contra formam, &c., whereby and by force of cate without distin- 
the statutes, 8cc. the said Nathaniel and George Gostling K*"**""? ^»"<»|» «f 

those two omissions 

then and there forfeited for their said last-mentioned the person sued has 
offence 50/. et actio accrevit'' S^. The Court of King's *>^ V»^^y ^^^ 
Bench upon motion arrested the Plaintiff's judgment. 
Vide 2 East, 569. ; and the following judgment was 
accordingly entered up ; " whereupon all and singular 
the premises being seen and read by the Court here, 
and full deliberation thereupon being had, because it 
seems to the Court here that the said third, twelfth, 
and fifteenth counts of the said declaration, in manner 
and form above made, and, the matters therein contain- 
ed, are not sufficient in law Sfc. Therefore it is consi- 
dered that the said George Barnard take nothing by his 
writ and declaration aforesaid, and that the said George 
Barnard be in mercy for his false complaint against the 
said Nathaniel and George Gostling for the residue of 
the said sum of nine hundred pounds, whereof the said 

R 3 Nathaniel 
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^^^^^^'^ said Nathaniel and George Gostlins, ffo thereof without 

Barnard ° ^ ° 

„. day." bic. 

GosTLiNc. Upon the above judgment the Plaintiff brought his 

writ of error in this Court : and the principal error as- 
signed was, " that although the several penalties in the 
said several counts of the sai4 declaration mentioned, 
and thereby alleged to have been fqrfeited by the said 
Nathaniel and George Gostling, by the committing of the 
several offences in those counts respectively mentioned, 
are by the statutes in that case made and provided, 
given and applied to the use of the person who sues for 
the same ; and although the said George Barnard has 
sued for the same as aforesaid, and the jurors of the 
jury whereof mention is in the same record made have 
found that the said Nathaniel and George Gostling are 
guilty of the premises in the said third, twelfth, and 
fifteenth counts of the said declaration mentioned, yet 
by the judgment aforesaid it is considered that the said 
George Barnard should take nothing by his writ and 
declaration aforesaid, and that the said Nathaniel and 
George Gostling should go thereof without day.** 

Before the argument had proceeded far, Sir James 
Mansfield Ch. J. intimated, that upon the point on 
which the assignment of error proceeded, this case was 
governed by the case of Davis y/Edmonson, 3 Bos. i 
Pull. 382., where a similar question had been discussed 
and decided by this Court, and that consistently with 
that decision this judgment of the Court of Kingj's Bench 
must be reversed, unless it could be sustained upon 
other objections to the Plaintiff's recovery than that 
upon which the judgment proceeded. His Lordship 
then called upon the counsel for the Defendants in er- 
ror to state such other objections to the Plaintiff's re- 
covery as he meant to rely on. 

Dumpier for the Defendants in error. There are two 

objections 



Barnard 

V, 
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objections to the counts in the declaration upon which 1805. 

the Plain tifThas obtained his verdict; Ist. the two De- - 
fendants are thereby charged with the commission of a 
joint offence, which is several in its nature, and is made Goetlimo. 
by the acts imposing the penalties in question. The 
declaration charges them jointly with having acted as 
proctors without having obtained and entered their cer^ 
tificiUe or certificates, without distinguishing which of 
them has not obtained and entered his certificate. If 
two proctors act jointly as such, without having com- 
plied with the requisites of the statutes, each will be 
liable, in consequence of such joint act, as for a several 
offence. If a penalty be recovered, one of the two 
defendants ought to be protected from being again 
sued for the same act. Which of the two then would 
be enabled, by a judgment in this action, to protect 
himself against any future suit, or how would N. Gostling 
be better entitled than G* Gostling to plead such reco- 
very, or G. Gostling than N. Gostling? The case of ^ 
Hardyman v. Whitaker, cited by Mr. Justice Lawrence, 
2 East. 573. does not apply to this, because, though 
several persons may be jointly guilty of killing game, 
several persons cannot be jointly guilty of acting as 
proctors without a certificate, when each is severally 
liable to a distinct penalty for so doing. If each of 
several partners be not severally liable to be sued for 
a joint act, where none of them has obtained and en- 
tered his certificate, the consequence will be, that one 
certificate must be held sufficient for any number of per- 
sons acting in partnership. In The King Y.Clarke, Cowp. 
610., where three defendants in one information were 
found to have severally forfeited the sum of 40/. for 
assaulting and resisting certain custom-house officers 
in the execution of their duty, and rescuing out of 
their custody a quantity of brandy, on a motion in 
arrest of judgment, because the offence was entire, and 

R 4 only 
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only one sum of 40/. forfeited by the Defendants jointly. 
Lord Mansfield thus lays down the rule : " Where the 
offence is in its nature sir^le, and cannot be several, 
there the penalty shall be only single ; because, though 
sevei^al persons join in committing it, it still continues 
but one offence. But where the offence is in its nature 
several, and where every person concerned may be 
separately guilty of it, there each offender is separately 
liable to the penalty; because the crime of each is dis- 
tinct from the offence of the others, and each is 
punishable for his own crime." Now if several partners 
act as proctors without obtaining or entering their 
respective certificates, the joint act makes each of 
them liable to a several penalty. In The King ▼. Clarke, 
Lord Matisfield mentions the offences of impounding a 
distress in a wrong place, under the 1 & 2 PA. Sf M. c. 12., 
and of destroying the game contrary to 5 Ann. c. 14., 
both of which he admits to be in their nature joint, 
though several concur in the offence. It was held in 
Brookes* case, 2 Roll. Abr. 81. tit. Indictment, pi. 6. and 
recognized in Regina v. Atkinson 8^ al.l Salk. 382. by 
Holt Ch. J. that two could not be indicted jointly for 
exercising a trade not being educated in it as appren- 
tices, because the forfeitures are distinct. So in this 
case the forfeitures of the two Defendants are distinct. 
2dly, The counts in this declaration charge the Defend- 
ants with two offences, viz. the not having obtained and 
entered their certificate, and yet claim only one penalty, 
not distinguishing whether they have offended in not 
having obtained or aot having entered their certificates. 
It so happens that the penalties for not having obtained 
and for not having entered the certificate, are created 
by the same act. But suppose them to have been 
created by different acts and to have been penalties of 
different amounts, viz. one of 5/. and ^e other of 50/.. 
how could it have been ascertained on those counts for 

which 
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which offence and for which jpenalty the action was 
commenced? The counts, therefore, are altogether 
uncertain, and cannot be sustained on this ground. 

hawes for the Plaintiff in error. When this case was 
before the Court of King's Bench, Mr. Justice Lawrence 
said, if it were necessary to decide the point as to 
whether the Defendants could be charged jointly for 
the recovery of the penalties, it was governed by the 
case of Hardyman v. Whitaker, of which he then read a 
MS. note. Indeed the objection, if available at all, is 
not available in this stage of the proceedings, but is 
cured by the finding of the jury, by which the act com- 
plained of appears to have been the joint act of the two 
Defendants. But the penalty attaches on the act done 
by the Defendants, and if both have done but one act, 
both are liable to one penalty only. In The King v. 
Bleasdak, 4 Term Rep. 809. it was held, that two per- 
sons could not be convicted in separate penalties for 
using a greyhound to destroy game. And in Tlie King 
V. Clarke, Coup. 6 12. Lord Mansfield admitted that two, 
three, or four persons might be joined in an indictment 
for impounding a distress in a wrong place, it being but 
one offence, though several were concerned. How then 
do those cases differ from this ? Here though the two 
Defendants as partners were concerned in each act for 
which a penalty is claimed, yet each act constitutes but 
one offence, and consequently subjects the two to one 
penalty only. 

Sir James Mansfield Ch. J. This action is founded 
on the 37 G. 3. c. 90., and the words of the 30th section, 
by which the penalty is created, are, *' if any person 
shall in his own name, or in the name of any other 
person or persons, sue out any writ or process, or com- 
mence, prosecute, carry on, or defend any action or 
suit, or any proceedings in any of the courts for or in 
expectation of any gain, Sfc, or shall do any act in any 

of 
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without obtaining a certificate in the manner herein 
before directed, or without entering the same in one of 
GosTLiNG. the courts aforesaid, kc every such person shall for 

every such offence forfeit and pay the sum of 60/. S^c.** 
The^iirst thing to be considered in this case is, whether 
if any given number of persons unite in partnership as 
proctors or attomies, the act of each partner is not the 
. act of all the partners ? If so, and of that there can 
be no doubt whatever, the 37 G. 3. c. 90. makes " every 
such person" liable to a penalty. The counts in this 
declaration upon which the Plaintiff obtained his ver- 
dict state, that the Defendants did in their own names, 
as proctors of the Prerogative Court, extract the pro- 
bate of a will, and it must now be taken to have been 
proved that they did so. If then these Defendants are 
both proved to have acted as proctors without having 
obtained and entered their certificates, can it be doubted 
that each is liable to a penalty of 60/. ? Indeed it is 
very doubtful how far the counts in this declaratioa 
can be sustained, as not having alleged distinctly whe- 
ther the offence was committed when neither of the 
Defendants had obtained and entered a certificate, or 
when one only had omitted to obtain and enter his cer- 
tificate. Nothing however is more clear, than that no 
person can by law be convicted of an offence, but vrith 
this consequence also, that he may be enabled to plead 
the record of such conviction in case he should be 
again impleaded for the same offence. Now let us 
suppose either of these Defendants to be again implead- 
ed separately for the same offence, for which both have 
now been sued jointly by the Plaintiff, how would it be 
possible for such person to plead the recovery in this 
suit ? If indeed only one penalty can be recovered for 
the joint act of both Defendants, then such recovery 
would protect both; but the consequence of such a 
rule would be, that 16 persons might be joined in a suit 

as 
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as Defendants, in order to save 15 penalties by the pay- 
ment of one penalty for the joint act of all. The ab- 
surdity of such a consequence is sufficient to sustain 
the objection made to the mode of declaring adopted 
in this case, and to induce the Court to affirm the 
judgment. In the Court of King's Bench this objection 
was not fully considered, and the only opinion thrown 
out there upon it was founded upon the cases decided 
on the game laws. There, though several persons join 
in using a greyhound or killing a hare, still there is but 
one act done by all. In this case, though several 
partners may do but one act, yet each of those persons 
acts as a proctor, and for so acting as a proctor, with- 
out obtaining and entering his certificate, each is sepa- 
rately liable to a penalty. The decisions on the game 
laws therefore do not govern this case. 

Per Curiam, Judgment affirmed. 



1806. 

Barnard 
o. 
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Forsyth v. Marriott and Grover, Bail of Clark. 

THIS was a rule to shew cause why the return of 
non est inventus, made by the sheriffs of London 
against the Defendant in the original action, and all 
proceedings against the bail subsequent to such return, 
should not be set aside, and the money levied under 
the execution against the bail restored. 

It appeared that a writ of ca, sa. had been sued out 
by the Plaintiff against the original Defendant, and left 
at the sheriffs' office, with directions to return non est 
inventus, though the defendant was at that time actually 
in the custody of the sheriffs in the prison of Ludgate; 
that such return having been made, an action was 
brought against the bail, judgment entered up, execu- 
tion sued out, and the money levied. 



If die priDcipal be 
■ctaallj in the eaitod j 
of Uie sHeriff at the 
time when the latter, 
at the initance of the 
Plaintiff, retonu non 
efl MMa/tw to a ca. «a. ; 
the Court will set aside 
such return, together 
with all subsequent 
proceedings against 
the bail, and order the 
monej leTied under 
an execution to be re- 
turned to them, (a) 



(a) S. P. Burks r. Ma'me, 16 East. 2. Ward t Bnmfit, 2 M. & S. 338. 

Jliest 
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Marriott 
and Another. 



Best Serjt. shewed cause, and insisted that the return 
was made at the peril of the sheriff, who was liable to 
an action if it proved to be false, and that the Court 
therefore ought not to interfere upon motion. 

Baijley Serjt. contra observed, that in this case the 
return was the act of the Plaintiff, by whose directions 
it was made ; and that he was not entitled therefore to 
take advantage of it as the act of the sheriff. 

Per Curiam, It is the common practice, when a 
Plaintiff intends to proceed against the bail, to carry 
the en, sa. to the sheriff's office, and give directions to 
have it returned non est inventus, without knowing whe- 
ther the Defendant be in custody or not. But as it 
now appears that the Defendant was actually in custody 
at the time when this return was made, the bail have 
been injured, and the return must be set aside. 

Rule absolute (a). 

(o) Vid. Tidd'9 Pr, vol. 2. p. 993. ed. S n. 9. 



May 13th. 

A note or inemoran- 
dnm in writing of a 
contract for the sale 
of goods, signed bj 
the seller only, is not 
a sufficient memoran- 
dom within the mean- 
ing of the statute of 
firands. (6) 



Champion and Another v. Plummer. 

THIS was an action against the Defendant for not 
dehvering to the Plaintiffs 20 puncheons of treacle, 
bought of him by the Plaintiffs at 375. per cwt., to be 
delivered on the 10th December; 20 puncheons at 36s.6d. 
per cwt., to be delivered on the Slst October; and 10 

(b) And see Hodgson ▼. Le Bret, 1 Campb. 233. PkUlimore ▼. Barry, 
Id, 613. Cooper t. Snuth, 15 East, 103. Bateman ▼. Philip, 15 Ea^t, 271. 
Sdmtider ▼. Norris, 2 M. & S. 286. namshoUom v. Mortley, 2 M & S.445. 
Allen T. Bennet, 3 Taunt. 169. 

puncheons 
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puncheons at 37s. per cwt., to be delivered on the 1st of 
November, 

At the trial before Sir James Man^ld Ch. J. at the 
Guildhall sittings after last Hilary term, it was proved 
that a bargain for the treacle in question was made be- 
tween the Plaintiflfs clerk and the Defendant, as stated 
in the declaration, and that the following note was made 
by the PlaintifTs clerk in a common memorandum book, 
and signed by the Defendant, as under : 
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Champion 
and Another 

V, 

Plummer, 



Right leaf of the book. 



Left leaf of the book. 
'' Bought of W. Plummer 

20 puncheons of treacle 10 puncheons 

37 '0 

to be delivered by 1 Dec. 

(Signed) Wm. Plummer, 

20puncheons treacle 36'6 

say 37 '0. 

1 Nov. 

31 Oct. Wm. Plummer. 



a 37. 



On the part of the Defendant it was objected, that 
this did not amount to a sufficient note or memorandum 
of the contract within the statute of frauds 29 Car. 2. 
C.3. S.17., as it was not signed by the purchaser; and 
his lordship being of this opinion, nonsuited the Plaintiff. 

A rule having been obtained, calling on the Defend- 
ant to shew cause why the nonsuit should not be set 
aside and a new trial had. 

Shepherd Serjt. shewed cause, and insisted that it did 
not appear by the memorandum who was the buyer of 
the goods, and, as it was not signed by the buyer, he 
could not be bound by it, consequently the Defendant 
ought not to be bound by an agreement which would 
not bind the other contracting party. With respect to 
the case of Sanderson y. Jackson, 2 Bos. & Pw//.238., which 



was 
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was referred to on moving for the rule, he observed, that 
upon reference to the brief in that cause, it appeared 
that the name of the purchaser was stated in the bill of 
parcels, though that circumstance is not mentioned in 
the report, the case having turned entirely upon the suf- 
ficiency of the vendor's signature. 

Best Serjt. contra, urged that the expressions of the 
statute " some note or memorandum in writing of the 
bargain to be made and signed by the parties to be 
charged by such contract," did not require the agree- 
ment to be reduced to writing in regular form, and that 
it was sufficient if the party to be charged in the action, 
by the production of the memorandum, had signed it, 
although it was not signed by the other party. 

Sir James Mansfield Ch.J. How can that be said 
to be a contract, or memorandum of a contract, which 
does not state who are the contracting parties? By 
this note, it does not at all appear to whom the goods 
were sold. It would prove a sale to any other person 
as well as to the Plaintiffs ; there cannot be a contract 
without two parties, and it is customary in the course 
of business to state the name of the purchaser as well 
as of the seller in every bill of parcels. This note does 
not appear to me to amount to any memorandum in 
writing of a bargain. 

The rest of the Court concurring. 

Rule discharged, (a) 



(a) Bat it teems that a contract for sale of an interest in land need onlj 
be signed by the party sought to be charged thereby, nnder the foarth sectioii 
of the sUtate of frauds. Vid, Seton v. Slade» 7 Ves.jun. 2T5. and what u 
said of that case by Lord ElUnborough in Wain y. WalterM, 5 East, 16. 
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EmMETT v. LyNE. May 13th. 

THE Plaintiff in this case declared for an assault, Ifa Plaintiff me for 
battery, and imprisonment, and at the trial, a J^*riioDinent'biit*° 
trifling imprisonment having been proved, but no bat- onlj proTe an impri- 
tery, the Plaintiff obtained a verdict with one farthing '*'"7"*' "f ^'^'"^ 

•^ ^ ° one farthing damages, 

damages. Upon this Sir James Mansfield Ch. J. before a certificate of the 
whom the cause was tried, certified under the 43 Eliz.c. 6. '"^«t' ""!" ^f . 

4S£/ts.c.6. will de- 

to deprive the Plaintiff of his costs. prirehim of co8U.(a) 

* 

Best Serjt. in the course of last term moved that the 
Plaintiff might be entitled to his full costs notwith- 
standing the certificate, and now on the argument of 
the case insisted that every imprisonment included a 
battery, for which he cited Bull. Ni. Pri. c. 4.p, 22, ed. 2., 
and consequently the Plaintiff could not be deprived of 
his costs by a certificate under 43 Eliz, c. 6. He also 
cited Truscott v. Carpenter, 1 Ld. Rat/m. 229., where the 
Court say, *' imprisonment upon legal process includes 
a battery.*' [Chambre J. In that case the Defendant 
justified assault, battery, and false imprisonment under 
a legal arrest, and the Court say, the Defendant in an- 
swer to a battery alleged ought to shew a necessity for 
the battery, for that a right to arrest does not give a 
right to commit a battery in all cases, though it may in 
some. The case of Williams v. Jones, 2 Stra, 1049. is to 
the same effect.] 

Shepherd Serjt. contra was stopped by 

The Court, who said, that they had looked into the 
cases upon this point, and were clearly of opinion that 
the Plaintiff was deprived of his costs by the certificate ; 

(a) And see Wijfin ▼. Kincard, 2 N. R. 471. 

they 
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2 Stra. 1232. S. C. and observed, that it was absurd to 
contend that eyery imprisonment included a battery, 
and that all that was said in Co. Lilt. 263. which was 
cited in support of that proposition in Bull. Ni. Pri. was 
that " imprisonment is a corporal damage.** 

Rule discharged. 




mistake in the lerTioe. 



Mojf leth. HOPLEY V. GrANGEB. 

The Court wiU not -r ENS Sent, having obtained an attachment against 

f^n the rule for an # . . - 

attackment oo the "''^ ^^^ Defendant for not complymg with the protho- 
mere affidavit of the notary's allocatur upon the usual affidavit of service ; 

partj, that he haa not 
heen aerred ; at leaat 

nniesa he shew aome Best Serjt. now move^l to Open the rule upon an affi- 
davit of the party himself, stating that he had never 
been served. 

But the Court said, that on motions for attachment, 
where service of process has been sworn to, the Court 
will not set aside the attachment upon the oath of the 
party himself that he has not been served, unless he 
can also shew that some mistake has been made in the 
service, as that one person has been served for another; 
and that as process is generally served without a wit- 
ness, it would lead to the greatest inconvenience if a 
different rule was to prevail. 

Best Serjt. took nothing by his motion. 
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Ellis v. Mortimer. tfay20th. 

THIS was an action to recover the sum of thirty il. biTiDgahoneto 
guineas, as the price of a horse sold by the Plain- jJJ; ^^J^^^^ ^ 

tiff to the Defendant. neu, if he Uked him, 

and that he ahoald 

At the trial before CkambreJ. at the Guildhall sittings trial : B. aocordingij 
after last Hilary term, it appeared that the Plaintiff ^^ >»«■» •^ it«pt 
having a horse to sell, offered him to the Defendant, ^^ \^ told jfhe* 
and it was agreed that the Defendant should give thirty liked the hone, bat 
guineas for the horse if he liked him, and should take j^^i,^ h^*Jf j^ ^ 
him for a month upon trial : that the Defendant having not like the price, to 
accordingly taken the horse and kept him for about a "*"" *"*• **^ ' *• 

® •^ ^ . howerer kept him 10 

fortnight, told the Plaintiff, upon being asked how he dajs more, and then 
liked the horse, that he liked the horse, but not the wtumedhim; buti. 
price ; upon which the Plaintiff desired, that if the De- „^ brought aD action 
fendant did not like the price he would return the horse : «■ *>»• oontraet for so 
that the Defendant after this kept the horse 10 days, ^^^' Hdd that 
and then sent him back, the month originally agreed heeovidnotmaiirtaui 
upon for trial not being expired ; but that the Plaintiff •™* •***^- 
refused to receive him. 

The learned Judge told the jury that it was not com- 

■ 

patent to the Plaintiff to vary the time of trial origi- 
nally agreed upon, but that if it could be inferred that 
the old agreement for a month's trial was put an end 
to, and a new agreement to take the horse was made, 
the Plaintiff was entitled to a verdict. The jury found 
a verdict for the Plaintiff. 

A rule having been obtained, calling on the Plaintiff 
to shew cause why the verdict should not be set aside, 
and a new trial granted, 

Best Serjt. now shewed cause, and insisted that the 
Defendant, by keeping the horse after the conversation 
between himself and the Plaintiff, had made the horse 
his own, it being evident that he had made up his mind 

VoL.1. N-S. S at 
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at the time of such conversation^ and that he did not 
therefore keep the horse afterwards for the purpose of 
trial : that the Defendant having improperly detained 
the horse under pretence of trial, the verdict was con- 
sistent with the justice of the case, and that the Court 
therefore would not disturb it, even if they should think 
in strictness that the Plaintiff had not pursued the 
proper form of action. 

Shepherd Serjt. contrd urged, that by the original 
agreement the Defendant was entitled to keep the horse 
on trial for a month, and that the Plaintiff had no right 
to require a return, if the Defendant did not like him 
before the expiration of that time ; that the verdict 
therefore was contrary to the evidence, the Defendant 
having returned the horse within the month. 

Sir James Mansfield Ch. J. This is not a veiy 
important case, but I cannot say that the verdict is 
warranted by the evidence. The action is founded on 
a contract; not upon the unjust detention after the 
conversation between the parties. The first question 
then is, what was the contract ? It was agreed that 
the horse should be sold for 30 guineas, but that the 
Defendant should have a month's trial, and should be 
at liberty to return him at the end of the month if he 
did not like him. If indeed the Defendant had made 
up his mind not to buy the horse at the time when the 
conversation took place, it was a very unhandsome thing 
to keep him to the end of the month. But still that was 
the contmct. The effect of the contract seems to me 
to be, that the Defendant shall have to the end of the 
month to judge whether he likes the horse at the 
price. It is possible that he might not like the horse 
at the end of the week, and yet might be willing 
to give the whole price at the end of the month. The 
Plaintiff having brought this action on the contract, 

and 
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and the Defendant having offered to return the horse, 
I do not think that the action can be supported ; the 
Defendant is therefore entitled to a new trial. 

Heath J. I am of the same opinion. The Defend- 
ant, if he pleased, had to the end of the month to de- 
cide whether he would return the horse, though it was 
in his power to determine the contract earlier, by re- 
turning the horse sooner. In the fluctuations of his 
mind he might not like the horse at one time, and might 
at another ; and he had not determined the contract 
until he had actually returned the horse. 

RooKE J. I am of the same opinion. I consider 
this as a contract for a month's trial ; and that being 
so, the party had a right to take into his consideration 
for a month, not only the goodness of the horse, but 
his goodness with reference to the price. 

Chambre J. In my opinion the original contract 

was entirely determined, and the Plaintiff cannot say 

that it was determined for one purpose and not for 

another. If the contract was entirely determined, and 

the Defendant afterwards chose to detain the horse, 

the Plaintiff should have brought an action of trover. 

In either way therefore of considering the case, whether 

the original contract subsisted or was determined, the 

Defendant is entitled to a new trial. Perhaps the jury 

were in some degree misled by my observations. 

• 

Rule absolute. 
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JTiySOtb. JohnVickkis TATLOR(BurviTing Partner of Frebhan 

Hartford, deceased) v. Richard Habe. 



^..haTingobtaiiied ^"T^HIS wasanactionforinoneyhad and received, which 
. pttejit for M uir«i- X came on to be tried before the Lord Chief Justice 

tion of wbich be sap- 
posed himself the in- at the sittings after last Hilary term, when a rerdict was 

rentor, agreed to let fo^^d for the Plaintiff for 425/., subject to the opinion 

of a certaio uwnai ^^ ^^^ Court upon the following case : 

fun seonredbj bond; On the 12th of September 1791 the Defendant took 

thill sum wts paid for . ^ ^ r ^i. * ▲• /* i. r 

sereral when out a patent for the invention ot an apparatus for pre- 

B,, disoorering that Serving the essential oil of hops in brewing. By arti- 
^- 7" "1 "!! "" cles of agreement, dated 6th of November 1792 (which 

▼entor, bat that it was s ' > 

in pablio ose before were set out at length at the end of the case), and made 
^.obtainedhispateot, between the Defendant of the one part, and the Piain- 

brooght an actioo for , i« i v 

■onejhadaadreoeiT- tiff and his said late partner of the other part, reciting 
ed,toreooTer back the ^e Defendant's patent, and that it gave him the sole 

amoont of the annnitj ... i .1 -^ *• • , 

paid. Held that he power, pnvilege, and authority of using, exercising, aiwl 
ooaM not reoorer. vending his Said invention for the term of 14 years, the 

Defendant granted to the ^Plaintiff and his said late 
partner the privilege of making, using and exercising 
the said invention for the residue of the said term of 
14 years, and in consideration thereof the Plaintiff and 
his partner covenanted that they would secure to be 
paid to the Defendant during the said term an annuity 
of 100/., and would give their bond for that purpose, 
and a bond was accordingly given, conditioned for the 
payment of the said annuity. The Plaintiff and his 
said late partner used the apparatus (for the making 
and preparing of which they paid a distinct price) from 
the date of the said agreement until the 25th day of 
March 1797, and during all that time regularly paid the 
said annuity to the said Defendant. The Defendant 
was not the inventor of the invention for which he ob- 
tained his patent. The invention was not new as to 

the 
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the public use and service thereof in England, but it .1805. 

was the invention of one Thomas Sutton Wood, and bad 
been publicly used in England by said Wood and others 
before the Defendant obtcdned his patent. But the 
patent had never been repealed. The amount of the 
annuity vrhich they had paid was 425/. If the Court 
should be of opinion that the Plaintiff was entitled to 
recover back the money which was paid on the bond« 
the verdict was to stand. If the Court should be of a 
contrary opinion, a nonsuit was to be entered* 

Bayley Serjt. for the Plaintiff. To support the pre- 
sent action it is not necessary to prove that any impo- 
sition has been practised. If it appear that the Plain- 
tiff has received nothing in return for the money which 
he has paid, he is entitled to recover back his money in 
this form of action. He was induced to pay his money 
upon the supposition that the Defendant had the power 
of communicating some privilege. But as it now ap- 
pears that the Defendant's invention was not new, and 
that the patent was therefore void, the consideration 
upon which the Plaintiff paid his money has wholly 
failed, and the Plaintiff has derived no benefit whatever. 
Where an estate is conveyed, the vendor professes to 
convey nothing but his title to that estate. But here the 
thing itself which was the subject of the agreement had 
no existence. It was the understanding of all parties 
that the Defendant was entitled to a patent-right ; but 
it now turns out that they were mistaken : the Plaintiff 
therefore is entitled to recover the money which he has 
paid under a mistake. He had a right to make use of 
the invention without paying any. thing for it. The 
Defendant has no right to the annuity, and indeed he 
has already failed in an action on the bond in which 
the validity of the patent was put in issue. 

Sir James Mansfield Ch. J. (stopping CockettSerjU 

S3 for 
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1805. for the Defendant). It is not pretended that any action 

like the present has ever been known. In this case 
two persons equally innocent make a bargain about the 
nse of a patent, the Defendant supposing himself to be 
in possession of a valuable patent-right, and the Plain- 
tiff supposing the same thing. Under these circum- 
stances the latter agrees to pay the former for the use 
of the invention, and he has the use of it ; non constat 
what advantage he made of it ; for any thing that ap- 
pears he may have made considerable profit. These 
persons may be considered in some measure as partnen 
in the benefit of this invention. In consideration of a 
certain sum of money the Defendant permits the Plain- 
tiff to make use of this invention, which he would never 
have thought of using had not the privilege been trans- 
ferred to him. How then can we say that the Plaintiff 
ought to recover back all that he has paid ? I think 
that there must be judgment for the Defendant. 

Heath J. There never has been a case, and there 
never will be, in which a Plaintiff, having received bene- 
fit fiK)m a thing which has afterwards been recovered 
fi'om him, has been allowed to maintain an action for 
the consideration originally paid. We cannot take an 
account here of the profits. It might as well be said, 
that if a man lease land, and the lessee pay rent, and 
afterwards be evicted, that he shall recover back the 
rent, though he has taken the fruits of the land. 

RooKE J. I am of the same opinion. 

Chambre J. The Plaintiff has had the enjoyment 
of what he stipulated for, and in this action the Ck>ort 
ought not to interfere, unless there be something er 
aquo et bono which shews that the Defendant ought to 
refund. Here both parties have been mistaken ; the 
Defendant has thrown away his money in obtaining a 

patent 
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patent for his own invention; not so the Plaintiff, for 1805. 

he has had the use of another person's invention for his !^"^^ 

^ Taylor 

money. In the case of Arkwright's patent, which was r. 

not overturned till very near the period at which it Hare. 

would have expired, very large sums of money had 
been paid ; and though something certainly was paid 
for the use of the machines, yet the main part was paid 
for the privilege of using the patent-right, but no money 
ever was recovered back which had been paid for the . 
use of that patent. I am therefore of opinion that 
judgment of nonsuit should be entered. 

Judgment of nonsuit. 



Beardmore and Another, Assignees of a Bankrupt, irM2ist. 
v. Shaw and Another, Sheriff of LomJon. 

TROVER by the Plaintiffs, as assignees of a bank- The debt of • 
rupt, for goods belonging to the bankrupt taken "^^iJ^ll, ^^mim 
under an execution. At the trial before Sir James to sapenede a prior 
Mansfield Ch. 3. 2it the Gwi/ttta// sittings after last /fiTtny "'^JETde'ibf im- 
term, the Defendants, in order to defeat the Plaintiffs' der a second corn- 
right of action, proved an act of bankruptcy long prior ">>">«"» coupled 

1 . , . , - /. 1 1 1 with an met of biak- 

to that upon which the commission was founded, and mptoy p^or to that 
also a debt of the same date sufficient to support a ««» '^*»>«h the second 

w. 11 A.1^ J. r commission is found* 

commission. It appeared, however, that a former com- , . u * * 

^^ ta, msj be set up to 

mission had been sued out against the bankrupt, and defeat sach second 
had been superseded at the application of all the credi- ^"^'f^^"/ ^J • 

'^ ^ ^ Defendant m an 

tors, one of whom was the person whose debt was now action at the soit of 
relied upon by the Defendants, and that the same ere- **** ""gnees under 

,.,, J, ji^ii . that commission. 

ditor had now proved the same debt under the commis- 
sion by virtue of which the Plaintiffs were chosen as- 
signees. Upon these facts, the Plaintiffs contended 

S 4 that 
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1805. 

Beardmoee 
and Another 

V. 

Shaw 
and Another. 



that the debt proved was not such a debt as coald sap- 
port a commission, for that the creditor to whom it was 
owing, having joined in superseding a former commis- 
sion, and having proved his debt under the existing 
commission, could not become petitioning creditor un- 
der a new commission ; and consequently the prior act 
of bankruptcy proved would not avail the Defendants, 
inasmuch as there was no proof of any such debt as 
would, with that act of bankruptcy, found a new com- 
mission. His Lordship allowed a verdict to be taken 
for the Plaintiffs, but reserved to the Defendants the 
liberty of moving this Court that a nonsuit might be 
entered. 

Accordingly a rule nisi for that purpose having been 
obtained on a former day. 



Best and Onslow Serjts. now shewed cause. It has 
been lamented that commissions can ever be overset by 
the objection of a prior act of bankruptcy coupled with 
a sufficient debt, and it has been thought that it would 
be better if no objection oould be available on that 
ground till a new commission is actually sued out 
The Court therefore will not give effect to the objection 
in this case, which is differently circumstanced from 
any hitherto decided, unless they feel themselves bound 
by law so to do. The creditor whose debt is relied on 
has, by joining in an application to supersede the for- 
mer commisssion, and proving his debt under the ex- 
isting commission, abandoned his right to revert back 
to the old act of bankruptcy, and sue out a third com- 
mission. Nor does he indicate the least intention of so 
doing, but the Defendants, who are mere third persons 
and strangers, endeavour to avail themselves of a right 
which he renounces. If the creditors, who are in a si- 
tuation to sue out an earlier commission, agree to prove 
their debts under the existing commission, why should 
a person not in a situation by his own debt to avail 

himself 
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himself of the prior act of bankruptcy^ be allowed to 
say that the commission shall not be supported ? 

Shepherd Serjt cantri. The argument on behalf of 
the Plaintiffs amounts to this, that though the existing 
commission was invalid at the time it was sued out, and 
liable to be defeated by proof of a prior act of bank- 
ruptcy coupled with a sufficient debt, yet that the vo- 
luntary ex post facto act of the creditor in proving under 
this invalid commission makes it as completely valid as 
if no prior act of bankruptcy had been committed. One 
invalid act, therefore, is to be supported by another in- 
valid act. The question is not, what has been done 
under this commission, but how all things stood at the 
time when it was sued out. This creditor, though he 
has proved, has never been paid his debt ; and it can-^ 
not for a moment be contended, that, if the existing 
commission should be superseded to-morrow, all the 
creditors, whose debts are sufficient in amount, would 
not be at liberty to found a new commission on those 
debts which they have proved* 

ITie Court took time to consider of this matter till the 
next day, when 

Sir James M*ansfield Ch. J. said, it is much to be 
lamented that the former act of bankruptcy should in 
this case be made a ground to supersede the present one ; 
yet so the law is. The only question is, Whether this 
debt having been proved under the present commission, 
affords a sufficient objection in law to the creditor tak- 
ing out a new commission ? Though this circumstance 
might be a ground of application to the Chancellor, it 
does not authorise this Court to interfere. We cannot 
say that the existing creditor, having proved his debt 
under the present commission, is thereby barred at law 
from taking out a new commission. The consequence 

is. 



26S 



1805. 



Beardmoev 
•od Another 

V. 

Shaw 
and AnothMT. 



266 



CASES IN EASTER TERM 



1805. 

Beaedmore 
abd Another 

V. 

Shaw 
and Another. 



is, that the present action cannot be supported, since 
the commission, upon which the Plaintiffs' title rests, is 
not well founded. We must consider whether the 
commission was well founded or not at the time when 
it issued ; for, if not, it would be singular indeed that 
it should be made good by such a circumstance as the 
creditor proving under it. At the same time, it may be 
observed, that if this had been the only subsisting debt 
under the old act of bankruptcy, and this debt had been 
paid or released before the trial, the commission might 
have been supported, and so the commission might have 
been made good by aiuact subsequent to the time of its 
being issued, though it were bad at the time when it 
was taken out. But I cannot see any ground in law 
which authorises the Court to say that a subsisting 
creditor who has proved his debt under a new conmiis- 
sion, is thereby precluded from taking out a commis- 
sion founded on an old act of bankruptcy. 

Rule absolute. 



iriiy22d. 

A dedumu potesia' 
Um charged in an 
attorne} 's bill is a 
snfficient item to 
enable the Court to 
refer the bill for 
taxation, thongh 
with this exception 
it be entirely for 
cooTejancing. (a) 



A 



Ex parte Prickett. 

N application having been made for an order to 
tax an attorney's bill. 



Cockell Serjt. now opposed the application, upon the 
ground that the bill did not contain any charges relating 
to a suit at law ; and the only question was. Whether a 
writ of dedimus potestatem charged in the bill was to be 
considered as a sufficient commencement of a suit to 
warrant the Court in taxing the rest of the bill, which 
consisted of charges for conveyancing. 



The Court was of opinion, that as it had been held that 
a sinscle law article was sufficient to authorise the Court 

(a) Vide Sanaomv, Bourn, 4 Compb. 68. Burton r, Chaitertim, 3 B*^A. 
48G. 

to 
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to refer a bill for taxation^ the charge in this case, of a 
dedimus potestatem, which presumed a previous writ of 
covenant, was sufficient for that purpose ; and observed, 
that the Court of King's Bench had gone further, and 
had held that where an attorney was employed, they 
might refer his bill for taxation, though it contained no 
law articles (a), and accordingly made the order for 
taxation. (6) 

(a) The Court of King's Bench, in the case Ex parte WUHams, 4 Term 
Hep, 496. held that an attornej's hill might he referred to he taxed, though 
aU the hosiness charged were done at the quarter sessions. 

(5) In iriiil«r y. Payne, 6 Term JUp. 6A5. the Court of K. B. held that 
these charges, viz, " taking instructions to commence an action, drawing and 
iogrossittg affidavit of debt, attending the swearing the same, and paid for 
oath,*' were to be considered as charges for business done in the Court. 
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Davis v. Jones. 

THIS was action of covenant for not levying a fine 
in the court of great sessions at Carmarthen, and 
was tried before Mr. Justice Lawrenu at the spring as- 
sizes for Hereford, 1805, as being the next adjoining 
English county to that in which the cause of action 
arose. At the trial the Plaintiff recovered a verdict 
with damages, the covenant being by the husband that 
his wife should levy a fine, and he not having been able 
to prevail upon her so to do at the time when the action 
was commenced; and the learned Judge certified on 
the back of the record under the 13 G. 3. c, 51. {a), that 

(a) The proTJsion of the 13 6.**. c.51. «. 1. is, " in case the Plabtiff, in 
anj action apon the case for words, action of debt, trespass on the case, as- 
■anlt and battery, or other Pemmal actum, where the cause of such action 
aball arise within the dominion of Wales, and which shall he tried at the as- 
sizes at the nearest EngUsh county to that part of the said dominion of Wales 
in which the cause of action shall be laid to arise, shall not reooyer bj Ter- 
diet a debt or damages to the amount of 10/.," if the Judge certify the De- 
fendant's residence in Wales, at the time of the senrice of the writ, and that 
fact be suggested on record, judgment of nonsuit shall be entered against the 
PlaintiiT, and the Defendant shaO recover his costs. 

the 



Maif 21th. 

An action of eoTe« 
oant for not levying 
a fine is a personal 
action within the 
meamng of the 
ISG.S. c.6l.«.l. 
which empowers the 
Judge to certify the 
Defendant's residence 
in Wales, if the ver- 
dict he under 10/., in 
order that a nonsuit 
may be entered. 
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the Defendant was resident in Wales Bt the time of the 
sendee of the writ. A rule niri for entering a sugges- 
tion of the above fact on the roll having been obtained 
on a former day» 



Williams Seijt. now shewed cause. This being an 
action of covenant for not levying a fine, is in the nature 
of a real rather than a personal action : now if it be not 
the latter, there are no words in the 13 G. 3. c. 61 . which 
apply to it, and consequently the Judge's certificate will 
be inoperative. The words ** or other personal action* 
used in the 1st section of the act must be construed st- 
cundum subjectam materiam, and may be deemed to have 
been introduced with a view of including all other per- 
sonal actions of a like nature with those particulariy 
specified, such as actions of escape, ^c. By the 22 2f 
23 Car. 2. c. 9. 5. 136. a Plaintiff who recovers less than 
405. in an action of '* trespass, assault and battery, and 
other personal actions/* is deprived of his costs unless the 
Judge certify; and there, though the words ''other 
personal actions'* are large enough to include every kind 
of personal action, yet the courts have restrained them 
to actions of trespass quare clausum frept, and assault 
and battery. No decision has ever taken place upon 
the words used in the 13 G. 3. c. 51. 5. 1. ; nor does any 
reason appear why the same construction should not be 
adopted by the Court, as has been adopted with respect 
to the words used in the 22 ^ 23 Car. 2. 



Vaughan Serjt. contrd, after referring to the preamble 
of 13 G.3. c. 51. which is, '* whereas to the intolerable 
vexation and charge of his Majesty's subjects in the do- 
minion of Wales, it hath been the practice to commence 
trifling and frivolous suits in the courts at Westnunster 
upon causes of action arising within the said dominion 
of Wales in order that the same may be tried in the near- 
est adjoining English county to that part of the dominion 

of 
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of Wales in which the cause of action has arisen, to dis- 
courage the like practice for the future, fcc." He ob- 
served, that the construction of so remedial a law should 
be as liberal as possible, and contended that a similar 
construction could not be put upon the words " other 
personal action," used in the 13 G. 3. c. 61. as had been 
put upon the like words in 22 Sf 23 Car. 2., because there 
the generality of the preceding words had been control- 
led by what followed, confining the certificate to assault 
and battery, and cases where die freehold or title to 
land came in question, which was not the case in this 
statute. He was then stopped by the Court. 



1806. 



Davis 
«. 

Jones. 



Sir James Mansfield Ch. J. It seems to me that 
we are called upon to decide whether the words '* other 
personal action" used in the statute are idly introduced, 
or whether they have some meaning annexed to them. 
Is it possible to entertain a doubt that they were meant' 
to include every personal action in which a debtor da- 
mages opuld be recovered ? The same expression in 
the 22 Sf 23 Car. 2. is perhaps properly construed, but 
in this case, uncontrolled as the words are, I can form 
no doubt upon the subject. It is material to attend to 
the provision at the end of the 1st section, which ena- 
bles the Judge to secure to the Plaintiff his costs, by 
certifying that the " freehold or title of the land men- 
tioned in the Plaintiff's declaration was chiefly in ques- 
tion, or that such cause was proper to be tried in such English 
county.** Now the latter words of the above provision 
clearly extend to every species of action. The covenant 
upon which this action is brought is such as the Court 
of Chancery would not now enforce. And indeed 
nothing can be more absurd than to allow a married 
woman to be compelled to levy a fine through the fear of 
her husband being sued and thrown into gaol, when the 
general principle of law is, that a married woman shall 
not be compelled to levy a fine. I cannot conceive a 

more 
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more proper case for a Judge's certificate under 13 G.3. 
C.51. than the present. 

Heath J. I am of the same opinion. The 13 G.3. 
c. 61. is a remedial law» and I should be sorry to narrow 
its operation. Indeed^ I rather think a larger construc- 
tion of the 22 £^ 23 Car, 3. would have been more bene- 
ficial. 



RooKB J. The language of this statute^s materially 
different frond that used in the stat. of Car. 2., and I do 
not wish to see a narrow construction put upon it. 

Ch AMBRE J. It seems to me impossible to entertain 
a doubt upon this statute^ the language of which is not 
at all analogous to that used in the stat. of Car. 2. There 
the general words *' other personal action" are narrowed 
by the subsequent words referring to the certificate^here 
they are not so narrowed. It was urged that this was 
in the nature of a real action^ as respecting land ; but I 
think many actions of that kind better tried near the 
spot where the cause of action arises than elsewhere; 
as^ for instance, actions for not repairing. 

Rule absolute. 



May25ih, 



Hodges v. Drareford. 



yfSSUMPSIT. The declaration stated. That in 
^^-T- consideration that the Plaintiff, at the special 
instance and request of the Defendant would buy the 

foreUie44G.s. c.98. ig^se of a certain shop of him, the Defendant, the De- 
lta patoi warrant j 

ind agreement to assign be redooed into writing, bat not stamped, and the aiiignmeBt be afterwarii 
legally exeoated, the warranty cannot be proved by pardl. (a) 



The assignment 
of a lease in writing 
without seal did not 
require a stamp be- 



(a) And see Kam t. Old, 2B.^C, 697. esi. 



fendant 
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fendant undertook and promised that he was in the 
habit of baking 15 sacks of flour by the week on the 
average ; that the Plaintiff, confiding in the said pro- 
mise of the Defendant, did buy the lease for 500/. and 
paid for the same ; nevertheless the Defendant^ not re- 
garding his promise, deceived the Plaintiff in this, to 
wit, that he never did bake 15 sacks of flour by the 
week on the average, but, on the contrary thereof, 
baked a much smaller quantity, to wit, 10 sacks by the 
week on the average, and no more. Plea, non assumpsit. 
At the trial before Sir James Mansfield Ch. J. at the 
Westminster sittings after last Hilary term, it appeared, 
that the Defendant, who was a baker, had advertised 
his shop to be let, and the advertisement stated, that 
the consumption of the shop amounted to 15 sacks of 
flour per week ; that the Defendant, being applied to 
by the Plaintiff, shewed him the premises, and said 
that it was a very good shop, and did business to the 
full ejUent stated in the advertisement, whereupon the 
Plaintiff agreed to buy the lease. It being admitted, 
however, by the witness who proved these facts, that 
an agreement in writing was made (which agreement, 
being unstamped, was not produced), the witness was 
prevented from giving any further account; but an 
unstamped assignment indorsed upon the lease, was 
produced, which was in the following words : 



4< 



Mr. Wm. Drake ford ^ J ,^.„. t\ i r j j 

^ r I, Wtlltmn Drakeford, do assign 



to > 

Mr. Wm, Hodges, j 



this lease to William Hodges. 
(Signed) Wm. Drakeford. 



Witness SJ^^Lewi^^ 
witness I wiifi^^ 5a//tes." 

On this evidence his Lordship nonsuited the Plaintiff. 

On a former day in this term, a rule fdsi for setting 

aside the nonsuit and granting a new trial was obtained, 

and two questions were made. First, Whether, before 

the 
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the late stamp act (a), it was necessary tbat an assign- 
ment of a lease should be stamped ? Secondly, IVhether 
the parol evidence of the promise respecting the flonr 
could be received. 



Shepherd Seijt. contended, first, that it was necessary 
that the assignment should be stamped, for that it must 
be considered either as a contract, or as evidence of a 
contract. Secondly, That as the agreement between 
the parties, as well respecting the flour as the sale of 
the lease, was put in writing, it was not competent to 
the Plaintiff to split the agreement, and prove the sale 
of the lease by the assignment itself, and the agreement 
respecting the flour by parol. 

Best Seijt. insisted, First, that the assignment of t 
lease was not made liable to a stamp by the worda of 
any statute before the last stamp act, unless such ap 
assignment were made by deed. Secondly, That as 
soon as the assignment was executed, the agreement 
for that assignment was at an end, the thing agreed 
upon being done ; and that it was competent for tbe 
Plaintiff to prove the parol undertaking respecting the 
flour. 



The Court was of opinion, first, that the assignment 
indorsed upon the lesise did not require a stamp, saying, 
that as it was not by deed, it did not require a deed 
stamp, and as it did not import a contract to assign, 
but was itself an assignment executed, it could not be 
considered as an agreement ; and referred to the case 
of Farmer ex dem. Earl v. Rogers, BuU. N. P. 1 10. Se- 
condly, that although the agi*eement for the conveyai^ 
was done away by the conveyance itself, yet, as the 
assignment did not contain the matter upon which the 

(a) 44 G, 8. c, 78, which rabjecU aU instraments of tMugnmeBt, whdkr 
bjr deed or not, to a stamp doty. 

Plaintiir 
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tain the declaration ; and, as the agreement upon which 
which the action was founded was put in writing, the 
Plaintiff could not make out hie case without producing 
that agreement. 

Rule disdiaiged. 




Gandy v. Borbowdale. ^ ^^ 

THIS was a rule to shew cause why the rule to reply. When tioM to 
given by the Defendant in this case, should not be P'f^,"^ ^""^ . 

^ J tained, iftbeDefend- 

discharged with coste. It appeared, that an order to ut plead and giTe a 

amend had been obtained on the 27th of March, and a "*• *« ."Pj^ ^^*»" 

the expiration of suck 

ifreek*s time to plead given after the amendment should tine, the nie to 
be made ; that the amendment was made on the 10^' ^epij wiu be of no 
of May, and a plea filed on the 13th, though the time* ||,y|j^ ^|.^ ^^* 
to plead did not expire till the 17th ; but, no information 
of this plea being filed was given to the Plaintiff. On 
the 16th, when the attorney for the Plaintiff got the 
plea, he took it to counsel to prepare a replication, and 
on the 17th, served a summons for time to reply on the 
Defendant's attorney, when the latter served him with 
a demand of replication ; upon this, the Plaintiff's at- 
torney searched the office, and found a rule to reply 
filed on the 13th, of which no notice had been given. 

WilUams Serjt. shewed cause, and insisted that, 
although the Defendant had obtained a week's time to 
plead, he was at liberty to file his plea, and give a rule 
to reply as soon as the plea was ready. 

Onslow Serjt. andri insisted, that where a Defendant 
who has obtained time to plead, pleads before the expi- 
ration of that time, he ought to give notice to the 

VoL.1. N.S. T Plaintiff 
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BORROWDALU 



Plaintiff^ &nd cited the case of Thomas r. Priichard, 
4 Term. Bjep. 664.^ in which the Court of Km^s Bench 
held that a prisoner could not be superseded because 
he did hot give notice of his plea. 

Sir James Mansfield Ch. J. The Defendant, by 
obtaining a week's time to plead, induced the Plaintiff 
to suppose that he did not mean to plead till the end of 
the week. Without giving notice of his plea, therefore, 
he had no right to compel the Plaintiff to take another 
step until the time had expired within which he was 
bound to plead. The officers say, that until notice of 
the plea has been given, there can be no rule to reply. 

RooKE J. If a rule to reply could be given before 
the time for pleading has expired, the rule to plead (of 
which the time given to plead is only an extension), and 
the rule to reply would be running at the same time, 
which the practice of the Court, according to the report 
of the officers, does not allow. 



Per Curiam, 



Rule absolute. 



ir<9 25th. 

If a number of 
persons severally 
bind themselTos in 
a penalty by one 
bond, conditioned 
for the performance 
by each and eyery 
of them of the same 
matters, saoh bond 
requires only one 
jtamp. (a) 



BowEN V. Ashley. 

DEBT on bond for 100/., entered into by the De. 
fendant to the Plaintiff as vice-president of a 
certain society called the Bath Harmonic Society, con- 
ditioned for the Defendant's singing and performing at 
certain stated times at the meetings of the said society; 
and the breach assigned was his non-attendance^ though 
required at a certain meeting of the society* The De- 



((f) And see Ooodsm t. ForUs, 6 Tannt. 171 . 
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fendant pleaded rum est facttmi, and then put in issue ; 
Ist^ the fact of his having been required to attend; 
2dly, the meeting of the society, as alleged in the de- 
claration ; and 3dly« the continuance of the society to 
the time of the meeting alleged in the declaration. 

At the trial of this cause before Sir James Mansfield 
Ch. J. at the Middlesex sittings after last Hilary term, 
the bond, when produced in evidence, appeared to-be a 
bond entered into by the Defendant and five other per- 
sons, in the form following, " We, John Ashley, C. JR., 
A. C, D. W., J. C. D., and C. T., of the city otBath, in 
the county of Somerset, musicians, are each of us seve- 
rally held and firmly bound to the Rev. John Bowen 
clerk, vice-president, ^c. in the penal sum "of 100/., to 
be paid to the said John Bowen, or his certain attorney, 
executors, administrators, or assigns ; for the true pay- 
ment whereof we bind ourselves severally, and our se- 
veral and respective, but not joint heirs, executors, and 
administrators, and every of them firmly by these pre- 
sents, £fc. ii^cr It then stated the terms of the engage- 
ment, and proceeded, ** Now the condition of the above- 
written obligation is such, that if the above-bounden 
John Ashky, C. E., A. C, D. W., J. C. D., and C. T., 
and each and every of them do and shall, at the time, 
and subject to the terms aforesaid, regularly and faith- 
fully attend at the different meetings and rehearsals of 
the said society as aforesaid ; and at such meetings 
perform, according to the best of their skill and ability ; 
and also in qvery respect observe the rules of the said 
society ; then the above-written obligation to be void, 
or else to remain in full force and virtue." This bond 
was duly executed by the Defendant and the five other 
obligors, but was written on one stamp only, in like 
manner as if there had been but one obligor. To the 
reading of this bond, therefore, the counsel for the De- 
fendant objected, contending that it must be considered 
to be the several deed of each oUigor, and consequently 

T 2 that 
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that it ought to have had six stamps. His Lordship* 
however^ permitted the bond to be read, and the Plaint- 
tiff obtained a yerdict, but liberty was reserved to die 
Defendant to move to have a nonsuit entered. 

Accordingly, a rule md for that purpose having been 
obtained on a former day, 

Codcdl and WilUanu Seijts. now shewed cause. The 
stamp imposed by the difierent statutes, is a stamp on 
the peculiar instrument called a bond, without any re- 
ference to the number of obligors who may be included 
in that bond. The expression used in all the statutes 
imposing the stamp is " on any bond/' without advert- 
ing to the subject of the bond or the parties. SW.tf 
M. c. 21. ^.3. 9 ^ 10 TF.S. c. 25. s.37. 12 Aim. stai.2. 
C.9. 5.21. 30G€o.2. c.l9.«.l. 16 Geo.3. c 34.^.1. 
19 Geo. 3. c. 60. s. 16. ' 23 Geo. 3. c. 68. 37 Geo. 3. 
c. 90. s. 1. Now, on this bond, there is the 15«. stamp 
as for a single bond, and that is all that is necessary. 
The only ground upon which it can be contended that 
this bond ought to have more than one stamp is, that it 
is not a joint and several bond, but a several bond against 
each of the obligors. But though it be a several bond 
against each of the obligors, still they are all liable only 
to the extent of 100/. 



Shepherd and Bayley Serjts. in support of the rule. 
This bond was entered into by the Plaintiff with the 
several obligora, in order to secure the performance of 
one contract between the Plaintiff and the several 
obligors. The instrument in question, therefore, is not 
to be deemed the single individual bond of all or any 
one of the obligors, but it is to operate as so many se- 
parate and distinct bonds against each of the obligors, 
and to subject each of them to a distinct penalty of 
100/., in case any one or all of them do not duly per- 
form his or their engagement with the Defendant. Noir* 

if 
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if several distinct bonds be written on one piece of 
paper^ it would be a fraud on the revenue not to use as 
many stamps as there were bonds. The observation, 
therefore, that the stamp acts only impose the duty 
on the instrument, without regard to the number of 
obligors, has no weight in this case. The language of 
the deed is, that they are not jointly, but severally 
bound. Now, if more persons than one become seve- 
rally bound, there are more bonds than one ; each is 
severally liable to the penalty mentioned in the bond, 
and a separate action might be commenced upon this 
bond against each of the obligors ; nor could another 
action pending on the same bond against another obligor 
be pleaded to such action. The words of the bond are, 
" Each of us are severally held and firmly bound, i^c. 
in the penal sum of 100/." If this instiniment be only 
subject to one stamp, the revenue may often be de* 
frauded in cases where bonds are to be taken of a num- 
ber of persons, by including all the obligations in one 
instrument. In the case of The King v. Reeks, 2 6Yra.716. 
the Court held, that one stamp to one piece of parch- 
on which the admissions of several corporators wei-e 
entered, was not sufficient. [Sir Jamei Mansfield Ch. J. 
That case is very different from the present, for one 
piece of parchment which contains the admissions of 
several corpomtors contains so many distinct admis- 
sions as there are corporators included.] 

Cur. adv. vult. 
On this day. 



1805. 




Sir James Mansfield said : It has been argued 
that the several covenants of the several obligors to the 
bond in this case operated to render the bond the se- 
veral deed of each obligor, and consequently to make 
so many stamps necessary as there are obligors. We 
are of opinion that one stamp only is sufficient, and that 
this case cannot be distinguished from several other 

T 3 cases 
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cases in which only one stamp would be necessary. A 
common instance may be given, viz. where a debtor 
compounds with his creditors, and where each creditor 
signs the same deed, covenanting either to gire further 
day of payment, or to take a certain sum as a compo- 
sition. There every covenant is in fact a separate co- 
venant, and the seveml deed of each creditor who signs 
the deed ; but the whole being only one transaction, a 
separate stamp for each person is never required. The 
same principle applies to this case. This was one 
transaction ; it was not intended that one of these mu- 
sicians should be bound unless all were bound ; the 
engagement would never have been made with one of 
them that he should perform by himself singly ; but 
the binding of all of them to the saiQe object was the 
consideration of the obligation entered into by each 
singly. We therefore think that only one stamp was 
necessary. It does not follow from this determination, 
that persons may defraud the revenue by putting seve- 
ral bonds into one instrument, and with one stamp, as 
was stated in the argument. If that were to be done, 
and the persons who signed such bonds were sevenJIy 
bound, it would be a fraud. But here is no fraud. 



Per Curiam, 



Rule discharged. 
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CawTHORNE v. HoLBEN. May 27Ui. 

HIS was a rule obtained by Vaughan Seijt. calling ^ defeaxaooe npon 
upon the Plaintiffto shew cause why the judgment l^"!^^^^^ 
which had been entered by virtue of a warrant of attor- ptnte sump from 
ney, should not be set aside for irregularity: and the S'*^^^**"*'''™* 
only question was, whether it was necessary that the 
defeazance upon the warrant of attorney should be 
stamped. 

Clayton Seijt. in shewing cause, admitted that a cog- 
novit upon terms must be stamped as an agreement, 
though a cognovit which is not upon terms need not, as 
was decided in Ames v. Hill, 2 Bos. b; PuU. 160. ; but 
contended that the defeazance upon a warrant of attor- 
ney is part of the warrant of attorney itself, which being 
liable to a particular stamp as such, the defeazance could 
not require any additional stamp as an agreement. 

The Court was clearly of opinion that the defeazance 
was part of the warrant of attorney, and that an addi- 
tional stamp therefore was unnecessary. 

Rule discharged with costs. 



LOSEMORE t7. Cohen. JToy 27tli. 

THIS was an application to set aside a judgment on Where theDeCend- 
the ground of the Defendant not having been "* "* ^ •ttoniey 

. . . htd been informed 

served with notice of the declaration. Affidavits on that a notice of de- 

botli sides were read, the result of which was, that at d*"**®" wm stack 

the time when the action was commenced the Defendant c^urt refused^ set 

lived in the city of London, but immediately afterwards *»*«*• i judgment, for 

removed into a house in the county of Middlesex: that ^^^t J^^DtfeJi* 

the Plaintiff, with a view to serve the Defendant with ut's Uit plMe of 

notice '^•• 



A 
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notice of declaration^ made inquiry respecting him at 
the place where he had resided in the city of London, 
but found that he had quitted that house, and could 
learn nothing of him either from the persons at the 
house or from his neighbours; that when the Defendant 
was originally senred with the writ he offered to pay the 
debt, if the Plaintiff would give him time ; that on the 
1st of May the Defendant himself was informed that a 
declaration against him was stuck up in the o&ce ; that 
on the 10th his attorney was informed of the same &ct, 
and that on the 13th the judgment was signed ; that 
the Defendant had offered to pay the costs of the judg- 
ment, if the Plaintiff would let him in to plead, bat 
that he had since absconded. 



Best Serjt. in support of the rule urged, that the 
Plaintiff was bound to serve a notice of declaradon 
at the Defendant's last place of abode, if that wai 
known, (a) 

But the Court held the communication made to the 
Defendant and his attorney of the notice of declaration 
being stuck up in the o&ce, sufficient. 

Rule discharged. 



(a) Vid. HoUtein V, CuOiford, 1 Bos, 4- PmU. 214, 
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Thomas Barrs Esquire v. W. Digby, D. S. Duodalb, ^"9 27th. 
C. B. Adoerlby, and Edward Croxall, Esquires^ 
J. Johnson, and J. Horton the Younger. 

THIS was an action of trespass for seizing a mare if t oonsubiewiok 
and gelding, which came on to be tried at the last iX«dItV^i^ 
assizes for the county of Warwick before Gro^e J. when a ofthedntietoBhoiiiM, 
verdict was found for the Plaintiff, damages 13/.165.4K, 4*- •" fpoi-t^ for 

^^ '* etch hamlet, and the 

subject to the opinion of the Court on the following ooiiectororooUeeton 

Qj^g^ of any one hamlet fail 

The first four of the Defendants are commissioners the monej coUeoied, 
of taxes acting within the hundred of Hemlingford in **»• particular hamlet 
the county of Warwick, and Johnson and Horton, the i^f,,, ©/coUecton 
other two Defendants, are collectors appointed by a hare failed ia liable to 
certain warrant under the hands and seals of the former. ' '^T^^lT^ 

80 0, 8. c. t. and aot 

The warrant was to collect certain duties on houses, the whole oomtabie- 
windows and lights, and inhabited houses, and on male ^*^^ ^*^ 
servants, charged upon the inhabitants of the consta- 
blewick of Bordesley, within the said hundred of Hem- 
lingford, by an assessment made by the said Johruon 
and Horton, by virtue of a warrant under the hands and 
seals of the said other Defendants, to i*aise the sum of 
518/. 9s. 9d., the amount of certain arrears of duties on 
houses, and windows and lights, and inhabited houses, 
for the year ending 5th April 1801, arising within the 
hamlet of Bordesley in the said constablewick of JBor- 
dcsley by the failure of William Jabet, who collected the 
same within the said hamlet of Bordesley, and embez- 
zled the same, and hath since become insolvent and 
absconded. The Defendants Horton and Johnson, on 
22d of February 1803, distrained a horse and mare of 
the Plaintiff for the sum of 13/. 15*. A\d., the propor- 
tion of the said duties charged upon the Plaintiff by 
the said assessment. The said William Jabet, together 

(a) And ftee Ek-parte HenlUm, 7 Priee §94, 600. 

with 
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. 1805. with Edward Allen, inhabitants of the hamlet of Bot" 

desley within the said constablewick of Bordesley, and 
fourteen other persons were ^appointed assessors and 
collectors of the rates and duties on houses, windows 
and lights, inhabited houses, and male servants, called 
in the said warrant the several rates and duties for the 
said constablewick of Witton, Bordedey, Duddesian and 
Nechells, Castle Bromwkh, UUtle Brtmtwich, Erdirigtm, 
Saltley and Washwood, and Water Ortan, for the year 
ending 6th April \90\, by certain warrants under the 
hands and seals of three of the commissioners of taxes 
acting within the said hundred of Hemlingford in the 
said county o{ Warwick, addressed to them, and calling 
them inhabitants of the constablewick of Witton, Bar- 
desley, Duddeston and Nechells, Castle Bromwich, littk 
Bromwich, Erdington, Saltley and Washwood, and Water 
Ortan, within the said hundred and county. At the foot 
of each of the said last-mentioned warrants the pro- 
portion of the land-tax to be raised in each of the said 
places called Witton, Bordesley, Duddeston and Nechells, 
Castle Bromwich, Little Bromwich, Erdington, Saltkyojui 
Washwood, and WaterOrtan, is stated in manner following: 



WUton, 


£. 42 9 





Bordesley, 


- 116 14 


7 


Duddeston and Nechells, 


63 13 


5 


Castle Bromwich, 


169 16 


91 


Little Bromwich, 


- 63 15 


6 


Erdington, 


167 15 


9 


Saltley and Washwood, 


63 13 


5 


Water Ortan, 


- 31 16 


9i 




£.709 12' 


2 



The parish of Aston mentioned in the declaration 
contains three constablewicks, viz. the constablewick 
of Aston, and the constablewick of Bordesley, and the 

constablewick 



IN THE Forty-fifth Year of GEORGE III. 



283 



constablewick of Deretend. The several places in the 
last-mentioned warrants called Witton, Bordesky, Dud- 
deston and Nechelh, Castle Brmnwich, Little Bromwichp 
Erdington, Saltley and Weiskwood, and Water Orion, are 
separate and distinct hamlets in^ and altogether com- 
pose the constablewick of Bordedey, The 16 persons 
named as assessors and collectors in such last-men- 
tioned warrants were inhabitants of and taken fiom 
each of the said hamlets^ viz. two from each hamlet. 
The assessments on the inhabitants of the said several 
hamlets for the duties on houses, windows and lights, 
and inhabited houses, and on male servants, horses, 
and carriages for the year ending 6th April 1801, were 
made as follows, to wit, the assessment within the ham- 
let of Bordesley was made by the said WilUam Jabet and 
Edward Allen only, who were inhabitcints of that ham- 
let, and who alone signed such assessment as assessors, 
and who alone verified such assessment upon their oaths 
before the commissioners. And the several assessments 
within each of the said other hamlets were in like man- 
ner made and signed, and verified upon'oath by the two 
persons only named in such warrants who were respect- 
ively inhabitants of such hamlet, and each of the said 
assessments is separately signed and allowed by and 
under the hands and seals of three of the commission- 
ers of taxes acting within the said hundred of Hemlmg- 
ford: and the said assessments so allowed were by such 
commissioners delivered to the persons named in such 
warrants to be collectors of the said duties as follow, 
(1722:.) the assessments within the hamlet of Bordesley 
were delivered to the said Jabet and Allen, and the as- 
sessments within the said other hamlets were respect- 
ively delivered to such of the other persons named in 
such warrants who were respectively inhabitants of the 
hamlet forwhich each assessment sodelivered was made. 
The duties contained in such assessments were likewise 
collected in each of the said hamlets as follows, viz. 

the 



1806. 





CASES IN EASTER TERM 

the said assessment within the hamlet of Bordtdey was 
collected by the said William Jabet and Edward Alkn, 
inhabitants of that hamlet, who alone signed such as- 
sessment as collector, and the several other assess- 
ments were in like manner signed by the persons cot* 
lecting the same in each hamlet, and who were inha- 
bitants of the hamlet in which they respectiTely col- 
lected. The collectors of the duties within the hamlet 
of Bordesley vfere and are always paid for their trooUe 
by the Receiver-General separate and independent of 
the other hamlets, out of the duties collected within 
that hamlet only. The said several hamlets were and 
always have been separately assessed for the land-tai 
by two inhabitants of each of the said hamlets, and 
such assessments have always been collected by two 
persons inhabitants of each of the said hamlets ; and 
each of the said hamlets have been always uniformly 
charged in such assessment for the land-tax with the 
particular sum set against the name of each of the said 
hamlets in figures at the foot of the said last-mentioned 
warrants, and in the duplicates of the land-tax trans- 
mitted by the Commissioners to the Receiver-Greneral, 
and into the King's Remembrancei'^s office. The said 
several hamlets have always uniformly been returned 
as several and distinct parishes or places, having sepa- 
rate and distinct assessors and collectors. And in the 
duplicates of the assessments of the said duties on 
houses, windows and lights, and inhabited houses, and 
on male servants, horses, and carriages, transmitted by 
the Commissioners to the Receiver-General, and into 
the King's Remembrancer's office, the said several ham- 
lets have likewise always uniformly been returned is 
separate and distinct parishes, or places having separate 
and distinct assessors and collectors. Sixteen persons 
have uniformly been appointed assessors and collectors 
by wari'ants, in the form of the two last mentioned, and 
the persons so appointed assessors and collectors have 

been 
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been uniformly taken from each of the said hamlets, vk. 
two from each hamlet ; and all the proceedings under 
such warrants have been likewise uniformly the same 
as before mentioned. Jabet, one of the collectors^ who 
collected only within the hamlet of Bardesley, did not 
pay the whole of the duties by him collected within 
that hamlet to the Receiver-General, being in arrear 
618^ 9s. 9d. for the year ending 6th April 1801. Jabet 
had no estate or effects that might be seized under the 
statutes. The hamlet of Bordesley was returned in ar- 
rear into the Exchequer by the Receiver-General, for 
the several sums before mentioned for the year ending 
5th April 1801, and a distringas was thereupon issued 
out of His Majesty's Court of Exchequer against the 
said Jabet only, as collector within that hamlet, to an- 
swer such arrears. There was no failure in any of the 
collectors in the other hamlets, nor were any of them in 
arreat. The Plaintiff resided and was assessed in the 
hamlet of WUtmi only. The assessment for the said 
hamlet of Wkton for the year ending 5th April 1801 
was made by Richard Ashford and Joshua Short only ; 
their assessment was allowed under the hands and seals 
of three of the Commissioners, and they at the same 
time under their hands and seals appointed Short to 
collect the same. 

The question for the opinion of the Court was, whe- 
ther the hamlet of Bordedey was alone answerable for 
JabdCs embezzlement, or whether the whole constable- 
wick within which that hamlet lies was not answerable. 

This case was argued in Michadmas term last by 
Vaughan Serjt. for the Plaintiff, and Bayley Serjt. tor 
the Defendants ; but the argument is omitted, as it 
wholly turned upon the construction of the several sec- 
tions of the act of parliament mentioned and comment- 
ed upon in the judgment. 

The opinion of the Court was now delivered by 



1806. 




Sir 



DiOBT 

and Otben. 
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1805. Sir James Mansfield Ch. J. The question in this 

^'^^ case is, whether the constablewick within which the 

Barrs 

V. hamlet of Bordesley lies be liable to make good the ar- 

rears of duties which ought to have been paid by the 
collector or the inhabitants of the hamlet of Bardakg 
only. This will depend upon the construction of the 
20 Geo. 2. c. 3. The 6th section of that act directs that 
the commissioners of the land-tax shall be commission- 
ers for putting that act in force, and directs that they 
shall divide themselyes in hundreds, laiths, wapentakes, 
rapes, wards, towns, and other places within their limits 
as they shall think fit, and shall direct their precepts 
to such inhabitants, and such number of them, as thej 
ishall think convenient to be presenters and assessors, 
requiring them to appear before the commissionos. 
These persons are to return the names of two or more 
persons within the bounds of the parishes or places 
where they shall be assessors respectively to be c(flleo- 
tors, for whose paying to the Receiver-General such 
money as they shall be charged withall, the parish or 
place by whom they are so employed shall be answe^ 
able, by which must be meant the parish or place for 
which they shall be appointed. With respect to the 
appointment the commissioners are directed by sect. 9. 
to nominate and appoint two of the persons named 
in the certificate or assessment to be collectors, or any 
other two such persons as they shall think able and 
responsible for the respective divisions and places for 
which they were so presented. By this section therefore 
the power of the commissioners is confined td the ap- 
pointment of two persons for any parish or place for 
which persons shall be presented to be assessors. By 
section 34. it is enacted, that in case there shall be any 
an*ear of rates by reason of the failure of any collector 
for which any parish or place shall be answerable, the 
commissioners may re-assess the same within the said 
parish or place respectively, and cause the same to be 

raised 
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raised and levied in the same manner as the rates and 
duties under the act are directed to be levied. The 
appointment made by the commissioners in the present 
case is something equivocal in i(s language^ and seems 
to imply some doubt in the commissioners how the 
appointment was to be made. They appoint sixteen 
assessors and sixteen collectors. Though the appoint- 
ment is not made for the constablewick, but for the 
several hamlets, yet if in point of law sixteen collectors 
could have been appointed for the constablewick, we 
might perhaps have considered it as an appointment of 
the whole sixteen for the constablewick. But it appears 
from the act to be impossible that more than two col- 
lectors should be appointed for any place. In The 
King V. Loxdale, 1 Burr. 446. and The King v. Morris, 
4 Term. Rep. 650. it was determined that no greater 
number than four overseers of the poor could be 
appointed for any place, the statute of 43 Eliz. having 
authorised the appointment of four, three, or two. The 
fair interpretation of the instrument is, that it was the 
intention of the parties appointing to do what by law 
they might, namely, to appoint two collectors for each 
place. Indeed it appears that these collectors have 
constantly acted as if there had been a separate ap- 
pointment for each of these hamlets ; payment has 
been made to each of the several collectors for what 
each of them has done in his respective hamlet; whereas 
if the whole number had been appointed for one place, 
there would have been sixteen collectors instead of two 
to be paid for one place. These being the facts, which 
all conespond with the only sense which can be given 
to the appointment consistently with the act, the result 
is, that the hamlet of Bordesley must be considered as 
a distinct parish or place within the meaning of the 
act, and consequently the commissioners had no autho- 
rity to distrain on the Plaintiff for the deficiency of the 
hamlet of Bordesley. This is indeed an unfortunate 

construc- 
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1806 construction for the hamlet of Bordedey ; but contider- 

ing the act of parliament^ and the nature of the appomt- 
ment, it does not appear to us that any other construc- 
tion can be put upon the act of the commissioners. The 
conseqnenceisjudgmentmustbe givenfor the Plaintiff. 

Judgment for the Plaintiff. 




END OF EASTBR TERM. 
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ARGUED AND DETERMINED 

IN THE 

Court of COMMON PLEAS, 

AND IN THE 

HOUSE OF LORDS, 

IN 

Trinity Term, 

In the Forty-fifth Year of the Reign of George III. 



Meeke v. Oxlade and Others. 7,0,^ igiii, 

THIS was an action for work and labour against 46 in u action agunst 
Defendants for journeys and attendances respect- *«i>rf«»dMi«f, where 

" '' , ^ ue aeoUration eon- 

ing an inclosure act. The declaration contained four tainedtwooonnts for 
counts^ in two of which the Plaintiff declared as an at- ^®* *""• ^J ^•"" 

, . ^ 'y tiiraaanattOTtteT,and 

tomey, and m two others not so. 1^^ ^^ f„ ^^ 

done bj him, withont 

Best Serjt. moved to strike out two counts, and sub- JJ^e'court ordUned 
stitute the word " Defendants" for the names of the two ooonu to be 
Defendants in all those places where their names oc- **"'?^ ^J!**"*? ^» 

* word " Defendant! ' 

CUrred> except the first. to be tabetitated for 

the names of the 
Defendant! in all the 
Bayley Serjt. COntrot, places where thej 

occorred except the 

The Court made the rule absolute. ^^ ^'^ 

(a) Vide Clarl r, Mumford, 3 Campb. t7. BrindUy ?. Deumeii, 2 Biug. 
184. 

VoL.I. N.S. U 
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June 18th. OlBSON V. WbLLS. 

Ad action on tLe rT^HIS was an Ection on the case in the nature of 
case does not Ue for J^ y^^te. The first count Stated, that the Defendant 

permiasiTe waste, (a) 

on the 1st March 1803, and from thence continually 
hitherto held and enjoyed, for a certain term not yet 
determined, a messuage of the Plaintiff; that the Plain- 
tiff was seised in fee thereof, and that the Defendant, 
well knowing the premises, broke down divers perches 
of a certain wall of the said messuage, and kept the 
same broken down, fi^c. by reason whereof the Plain- 
tiff's reversionary interest was injured. The second 
count stated, that the Defendant, on the 1st March 
1803, and from thence continually held and enjoyed one 
other messuage of the Plaintiff upon, among oth^s, 
the condition following ; that the Defendant should not, 
during the said tenancy, suffer the said messuage to be 
out of tenantable repair for want of the nece ssary re- 
pairing ; that the Plaintiff was seised in fee, yet that 
the Defendant, contriving to prejudice him in his rever- 
sionary interest, suffered the said messuage to be out 
of tenantable repair, for want of the necessary repairing 
thereof in the roofing, walls, windows, Sfc. whereby the 
Plaintiff's reversionary interest was injured. The third 
count stated the Defendant to hold on the following 
condition: that the Defendant should not, during the 
said tenancy, wilfully suffer the said messuage to be out 
of tenantable repair, for want of such repair as tenant 
from year to year ordinarily ought to do. The fourth 
was upon the following condition : that the Defendant 
should not, during the said tenancy, suffer the said 
messuage to be out of repair for want of proper tiling in 
the roof, or of proper glass in the windows. And the last 
upon the following condition: that the Defendant should 

(a) And see Horsffall v. Mather, Holt, Ni, Pri. 7. 

not 
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not nor would wilfully misuse the said premises, or ne- 
glect any repairs he ought to do thereto, so as to 
prejudice the PlaintiflTs reversionary interest. Breaches 
were assigned in the three last counts upon the respect- 
ive conditions in the same manner as in the second 
count. The Defendant pleaded not guilty. 

At the trial before Sir James Mansfidi Ch. J. at the 
Westminsier sittings after last Easter term, it was proved, 
that the Defendant had occupied the house in question 
for a considerable time as tenant at will to the Plaintiff, 
who was seised in fee thereof, and that the house was 
much out of repair. But his Lordship, being of opinion 
that the dilapidations proved amounted only to permis- 
sive waste, nonsuited the Plaintiff, saying, that although 
an action on the case in the nature of waste might be 
maintained for commissive waste, yet that he had never 
known an instance of such an action being maintained 
for permissive waste only. 

Bayley Serjt. moved for a rule to shew cause why the 
nonsuit should not be set aside and a new trial be 
granted, and urged that, as there was no doubt that an 
action on the case might be maintained for acts of com- 
mission, there was no reason why such an action should 
not be maintainable for neglect amounting to waste at 
law ; that the foundation of the action was, that an in- 
jury was done to the reversion by the default of the 
tenant, and the reversion was equally injured whether 
the dilapidations were occasioned by commission or 
neglect. 



1805. 



Gibson 

. V, 

Wells. 



Sir James Mansfield Ch. J.* There is no doubt but 
an action on the case may be maintained for wilful 
waste ; but at common law, if any part of the premises 
are suffered to be dilapidated, it amounts to permissive 
waste ; and if this action be maintainable, such an ac- 
tion might be brought against a tenant at will who omit- 

U 2 ted 
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ted to repair a broken window. I think this action is 
an innovation, and I am not disposed to encourage it. 
The other Judges concurring, 

Bayley Serjt. took nothing by his motion. 

On a subsequent day, Bayley mentioned this case 
again, and referred the Court to several precedents of 
counts in declarations for permissive waste similar to 
those in the present case ; but it appearing that they 
had been joined with counts for waste wilfully commit- 
ted, and that on the point now in question no express 
decision could be produced. 

The Court adhered to their former opinion, and refused 
a rule to shew cause. 



/mm ISth. 

If infoffioient 
pledges <Ie retomo 
habendo be taken by 
the officer of the 
Court below in re- 
pleTin, the remedj 
mgunst him is bj ao- 
tioB, and this Conrt 
will not order him to 
pay the costs re* 
coTcred by the De- 
fendant in reple? in. 



TesSEYMAN V. GiLDART. 

TTZILLIAMS Serjt. moved for a nile to shew cause 
^r why the steward or chief bailiff of the Court of 
St, Peter's at York should not pay the costs recorered by 
the Defendant in replevin, on account of the insuffi- 
ciency of the pledges taken by him de retorno habendo, 
and he cited Richards v. Acton, 2 Black. 1220. 

But The Court refused the rule, saying, that the De- 
fendant's remedy was by action, there having been no 
cause in Court at the time when the replevin bond was 
taken. 



Williams took nothing by his motion. 
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Fenn» on the Demise of Buckle^ v. Roe. 

_ # 

YJfT^ILLIAMS Seij t. moved for a rule to shew cause Serrioe of a decU- 

^r why service of the declaration in this case, by '*.r**'^**^*^4u*°u ^ 

J -^ *' Muling it on the bun 

nailing it on the bam door of the premises sought to be door of the pramuei, 
recovered (there being no dwelling-house upon the pre- " ^^*®^ '"" ^f 

, . , f . tenant had occasion- 

mises, and in which barn the tenant had occasionally dijeiept, there being 
slept), should not be deemed good service. The affida- "® dweUing-honie, 
vit, upon which the motion was founded, stated that ^^^ ^^ ^ foond at 
the tenant was not to be found at his last place of ^ i»«t place of 
abode, and that no person belonging to him was to be * \J'J^ aenieo. 
found upon the premises. 

The Court hesitated much whether this motion could 
be attended to, but at length deemed it reasonable, and 
granted it, adding to the motion, and why service of 
this rule, in like manner as the declaration had been 
served, should not be deemed good service unless the 
tenant himself could be found. 



Barry v. Robinson, Administrator of Robinson. /iaM20th. 

DEBT on a promissory note given by the Defendant's ^^^* *««• "^ ^« 
intestate to the Plaintiff for value received in **^**" "*.'""T* 

tor npon a f impie 

goods. The declaration wis in the detinet only, and contract of bis intee- 
contained a count for goods sold and delivered. To *****W 
this declaration the Defendant demurred generally, 
and the Plaintiff joined in demurrer. 

Onslow Seijt. in support of the demurrer. The ground 
upon which this declaration has been demurred to is, 
that an action of debt in simple contract will not lie 
against an administrator. The point is settled by a 

(«) And fee Prince t. Xtdbobon, 5 Tmmt. 383. Priddy t. H§mhr«y, 
1 B. 4* C. 674, 6S0. Kw9 t. Wimaaw, 9B.4rC. 638. 

U 3 series 
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series of authorities from the earliest times. In PinchorCs 
case, 9 Rep. 87. b. the law was admitted to be so ; and 
in Hodges v. Jane, Sty. 199. Roll Ch. J. expressly lays it 
down, that an action of debt lies not against an executor 
upon a simple contract made by the testator ; and he 
assigns a reason for the wager in law, viz. because it is 
intended that as well the contract to pay money may be 
in private, as also the payment may be made in priyate. 
The same rule of law was acted upon in Hampton v. Bow- 
yer, Cro. Eliz, 557. and Bowyer y. Garland, Cro. EUz. 600.; 
and is also recognized in Plowd. 182. and Vattghan, 97 
to 100. In Snelling y. Norton, Cro. EHz. 409. the custom 
of London, by which an executor is liable in debt on 
simple contract, was admitted to be valid ; but the rule 
of law as applicable to all executors not affected by the 
customs of London, was recognized both in that report 
and in 5 Rep. 82. b. and 8 Rep.^ 126. So in Gtmn r. 
Mackhenry, 1 Wik. 277. the Court said, if the Plaintiff 
had declaied here in debt on a concessii solvere, the De- 
fendant might have waged his law. It is clear there- 
fore, that debt upon simple contract cannot be main- 
tained against the personal representatives of a deceased 
contractor. 



Marshall Serjt. contra. The objection is, that debt 
will not lie against an executor on simple contract, be- 
cause he cannot wage his law. The ancient idea was, 
that no action, of any sort, would lie against an executor 
where the testator in his lifetime might have waged his 
law ; and the reason given is, that the executor would 
be deprived of a defence, namely, wager of law, which 
the testator might have had. But the objection could 
only be made by plea or demurrer, and therefore, where 
an executor was sued and declared against in court, (as 
was the ancient practice,) upon a simple contract of his 
testator, the Judge asked his attorney whether he had 
a mind to avoid the suit. The attorney answered yes. 

The 




IN THE Forty-fifth Year of GEORGE III. 295 

The Judge then told the Plaintiff he could take nothing 1 805. 

by the writ. 10 if. 6. 24. b. 25. a. cited by Vaughan 
Ch. J. Vaughan, p. 97. An action was brought against 
an executor upon a tally struck by the testator : the 
Judges said, NU capiat per breve, if he have no better 
specialty. 25 Ed. 3. 40. cited by Vaughan Ch. J. p. 100. 
who thinks this may have been determined upon de- 
murrer. It seems manifest from all the old books, that 
if a party to a simple contract died before performance, 
the remedy was gone ; and, indeed, the right in such 
case seems to have been considered as actio personalis 
qua moritur cum persond. Before the time of Q. Eliz. 
the action of assumpsit was never thought of. Debt 
was the only action which would lie upon a simple con- 
tract. Throughout the year-books the action of assump- 
sit is never mentioned. Slade^s case, 4 Co. 92. b. was the 
first that sanctioned this form of action by legal autho- 
rity. This was after a long struggle. The Judges of 
B. R. were in its favour ; those of C B. against it. 
Geo. Kemp, Esq. one of the officers of B. R., was em-f 
ployed to search for precedents of such actions ; and 
he of course found many ; but not one where the lega- 
lity of this foim of action was ever questioned ; and 
none were found earlier than Hen. 6th. Lord Ch. J. 
Vaughan, speaking oiSlade^s case in his Reports, p. 101. 
says, " though since that illegal resolution of Slade's 
case, grounded upon reasons not fit for a tleclamatioh, 
much less for a decision of law, the natural and genuine 
action of debt upon simple contract be turned into an 
action on the case, Sfc. actions on the case are all actiones 
injuriarum et contri pacem, and it is not a debt certain, 
in reason of law, that can be recovered in these actions, 
but damages for the injury ensuing upon the breach of 
promise," S^c. Mr. Justice Blaekstone, in Mast v. Good- 
son, 2 Bl. 850. speaking of the action of assumpsit, says, 
** Originally all actions on the case were for torts, tin 
the introduction of assmnpsits on mutuatus and other 

U 4 debts 
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debts in the time of Q. Eliz. {Sladt^s case) in order to 
give the Court of King^s Bench an original jurisdiction 
in actions of debt, wherein (as in cases of detinue, co- 
venant, and account,) no original is by law returnable 
out of Chancery. Since that introduction, we must 
distinguish whether the particular action before the 
court be founded on tort or on contract. If the former, 
it may be joined with any tort ; if the latter, with any 
contract." At length the question arose in Pinchotit 
case, 9 Rep. 86. 6. whether assumpsit would lie against 
an executor. The reasons urged against this action 
are, ** Because it is a maxim in law that executors shall 
not be charged with a simple contract ; and that for two 
reasons ; 1st, because, by the presumption of law they 
cannot have knowledge either of the beginning of the 
debt, being made by word, without writing, or of the 
continuance of it, because the testator might pay it 
privately : 2dly, because if an action on the case should 
lie against an executor, it would impugQ the said maxim 
of the common law ; for every contract executory im- 
plies an assumpsit in law, and by consequence an execu- 
tor, which would be directly against the maxim.'' The 
answer on the part of the Plaintiff was, *' that a man 
should never have an action against executors where the 
testator in his lifetime might have waged his law ; aod 
the reason is, because the executor shall be deprived of 
the benefit of waging his law, if an action will lie against 
him ; which reason strongly proveth, that in the case at 
bar the action will lie against the executors, because the 
testator, in an action on assumpsit, could not wage his 
law ; and therefore his executor shall not be deprived of 
it.'' At length it was determined, 1st, that the testator 
could not wage his law: 2d, that after the death of the 
debtor, the debt remains ; and it would be a defect io 
the law, if no remedy should be provided for it. Thus 
a form of action unknown to the ancient law, is 
used for the purpose of evading the maxim of law by 

equivo- 
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equivocation ; and it is now] said, that the ancient proper 1805. 

form of action shall not be used, because it would be 
against the same maxim. But the wager of law has 
long since fallen into disuse ; and if a man were now 
to tender his wager of law, the Court would refuse to 
allow it, and would put him to plead to the action. 
[This was denied by the Court.'] Therefore the action 
of debt upon simple contract will now lie against an 
executor without any violence to the maxim, because 
it cannot now be said that the testator in his lifetime 
might have waged his law. At all events, since by the 
custom of London a Defendant cannot, in debt on sim- 
ple contract, wage his law, (Gunn v. Mackhenr,y 1 WiU. 
277.) this action will lie in London against an executor 
upon a contract made with his testator. Now here the 
action is brought in London, the parties live there, and 
the venue is laid there. Therefore the objection, even 
if good in another case, will not hold in this. 

Sir James Mansfield Ch. J. The distinction be- 
tween the actions of debt and assumpsit, as applicable to 
the case of executors, is not founded in good sense ; 
but still that distinction has always been recognized in 
the law. Ill-founded as it is, we must nevertheless act 
upon it while it continues to be law, for it is not in our 
power to alter the law. 

Heath J. I am of the same opinion. In old times 
very little inconvenience could ensue to any one from 
this rule, for the ordinary took the goods of the deceased 
and paid his debts; and for the debts due to the 
deceased took bonds and put them in suit. 

fiooKE and CifAMBRE Justices concurring. 

Judgment for Defendant 
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/mm 23d. Hill v. Tebb. 

Thtiuae of • writ ripHIS was an application to set aside the proceed- 

of error need not be | . .. . j . -.v a. j- 

on a fed dey. -^ ^^g® under an execution issued notwithstanding 

A writ of error t^g allowance of a writ of error. 

!a^e before the^y^n Shepherd Serjt. shewed cause, and objected, 1st, that 

whiobthejodipnentif the writ of error was of no avail, being tested on a day 

ectnaUj figned, if the j^j j^ ^^^ ^^^ ^ ^^ ^ . ^^^ 2dly, that it was retum- 

wnt of error and "^ ' •' ' 

jadg;ment ai« of the able before the judgment was signed, the judgment 
•ame.term (a) having been signed on the 18th of this month, and the 

writ of error being returnable on the 16th. He insisted, 
that the writ of error was spent and inoperative before 
the judgment upon which it was intended to operate 
was signed, and cited Gould v. Coulthurst, 1 Sir. 139. 
Rejindoz v. Randolph, 2 Sir. 834. Vice v. Burton, 2 Str. 
891. Wilson v. Ingohby, 2 Ld. Raym. 1179. Canning^. 
Wright, 2 Ld. Raym. 1631. and Jaquesv. Nixon, 1 Term 
Rep. 279. 

Bayley Seijt. contra observed, with respect to the taU 
of the writ of error, that it made no difference whether 
it appeared to be on a seal day or not, inasmuch as the 
Chancellor had power to seal writs on any day at a 
private seal ; though judical writs issuing out of die 
courts of common law can only bear teste as of those 
days on which the courts of common law sit to do busi- 
ness. 2dly, Admitting the authority of the cases cited, 
he urged that the present was essentially distinguish- 
able A'om them, because in those cases the judgments 
and the writs of error were of different terms, whereas 
here the judgment, though signed on the 18th of this 
month, related back, when signed, tothe first day of the 
term, which was antecedent to the leth, the day on 
which the writ of error was returnable, which distinc- 

(a) And see Emamfl t Martin, 2 M. & S. 334. 

tiOQ 
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lion was expressly recognized and acted upon in the 
case of SomerviUe v. White, 5 East, 145. 

The Court said, the case of SomerviUe v. White was 
precisely in point to prove, that the Judgment in this 
case, though signed on the 18th of the month, related 
back, when signed, to the 14th, which was the first day 
of term, and consequently was prior in date to the time 
at which the writ of error was returnable. They also 
recognized the distinction taken with respect to the 
teste of a writ issuing out of Chancery, and the teste of 
a writ issuing out of a court of common law. 

Rule absolute. 



1806. 



Hill 
Tebb. 



Armstrong, Administratrix of Armstrong v. 

Smith. 

THIS action was brought by the Plaintiff as admin- 
istratrix of her husband, who had been a mate of 
a West Indiaman and had died on the voyage home, for 
wages due to him from the Defendant as captain of the 
ship upon that voyage. 

Upon the trial of this cause before Sir James Mansfield 
Ch. J. at the GvUdhall sittings after last Easter term, it 
was proved by acknowledgments of the Defendant made 
to the Plaintiff immediately after his arrival from the 
voyage, in which the Plaintiffs husband died, that 25/. 
was due to him for wages ;' and the only defence relied 
upon was, that the Defendant had within three months 
after the arrival of the ship paid into the office of the 
receiver of the sixpenny duty for Greenwich hospital, un- 
der the 37 G. 3. (a), C.37. 5.7. the sum of 9/., as the arrear 

of 

(a) The fifth section of that act leqnires maatert of shipa employed in the 
colony trade, within 10 days after their crrif al oat and hoBM, to deUrv opott 

oath 



/anM26th. 



Where the captain 
of a ship has acoonnt- 
ed npon oath to the 
collector of the port 
ftor a snm of money 
as the wages doe to a 
deceased seaman, and 
paid the same to 
Orifemwieh Hospital 
under the 37 G^ro. 8. 
c. 7S. the representa- 
ti?es of such seamen 
may still sue the cap- 
tain for any wages 
due beyond the snm 
so paid. 
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of wages due to the deceased » tod for the use of his 
executor or administrator. This, it was contended, de- 
prived the Plaintiff of her right of action for the wages 
due to her husband, the Defendant having, according 
to the directions of the 37 G. 3. c. 73. accounted with 
Greenwich hospital, upon oath, for the amount of the 
wages due to the Plaintiff, and having made himself 
liable to heavy penalties (6) if he had rendered a fialie 
account. His Lordship directed the jury to deduct the 
9/. paid into Greenwich hospital to the account of the 
Plaintiff, and give her a verdict for 14/. This was ac- 
cordingly done, and liberty was reserved to the Defend- 
ant to move the Court to set that verdict aside, and en- 
ter a nonsuit. 

A rule nisi having been obtained for this purpose on 
a former day. 



Shepherd Serjt. now shewed cause. Previous to the 
passing of the 37 G. 3. c. 73. no doubt the representa- 
tive of a deceased Seaman would have been entitled to 
sue for such wages as were fairly due to him: and if 
the construction of that act insisted upon by the De 
fendant in this case be adopted by the dourt, certainly 
it would have been better for the seaman, for whose be- 
nefit the act was conceived, that such a law should 
never have passed. It appears plainly from the 5tb 



oalh to the collector or comptroller of the port where thej arriTe, an 
of eTery seaman who has died during the voyage, and of the wages doe ts 
him. The seventh section enacts, that all and every sum and soms of bdrj 
which shall be dne for wages to any seaman on board anj ship employed n 
the colony trade, who shall have died during the voyage, shall within tfara 
calendar months after the arrival of such ship in Ortai Briimm, be paU u 
the receiver of the 6d. doty for Greemohich Hospital, to the use of the ex- 
ecutor or administrator of such seaman, under penalty of 601. aad deabk 
the wages dne. 

(b) By sect. 9. of the act, the penalties are distiibated thus : vu. om tUid 
to Greenwich Hospital, one-third toT^the support of the seameB's boqutil it 
the port where the ship arrives, if there be any hospital, if not, to the eM 
and disabled seamen of that port and their families, and the remainig «<• 
third to the person informing and suing. 

section 
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sectioQ of the act^ that it was thought an object to the 
seaman's representatives that the captain should im- 
mediately upon his arrival render an account of all 
wages due to the deceased seaman, and before he sailed 
again upon a new voyage pay the amount of such 
wages to the use of the representatives of the seaman. 
The reason of this provision is^ that by the captain's 
sailing upon a new voyage the representatives of the 
seaman may be put to great difficulty in recovering 
what is due to them. But though the act directs the 
captain to render an account, and pay the money to 
Greenwich hospital, it does not deprive the representa- 
tive of the power of suing for what is due to him beyond 
the sum paid into the hospital by the captain. If it be 
said that the captain ought not be called upon to pay 
the wages into Greenwich hospital, and yet be liable to 
an action, the answer is, that he will only be liable to 
an action in cases where he pays into Greenwich hospi- 
tal less than is really due to the deceased seaman. 
Greenwich hospital is made the agent of the representa- 
tives of deceased seamen to receive wages due to them, 
and they will be bound by the receipt of their agent as 
far as it goes ; but ought not to be precluded from suing 
for wages due to them, and not paid to their agent. 
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Armstrong 

V. 

Smith. 



Onslow Serjt. in support of the rule. Attending both 
to the letter and policy of the 37 G. 3. c. 73. it is evi- 
dent that the present action cannot be sustained after 
the payment made to Greenwich hospital. It has been 
contended, that great hardship would be imposed on 
the seaman if the construction of the act insisted upon 
for the Defendant were to be adopted ; and it has been 
attempted, to invalidate the effect of the account ren- 
dered by the captain upon oath : but it should be re- 
membered, that the captain, though liable himself to 
the seaman for wages, has nevertheless his remedy over 
against the owners of the ship for what he advances 

upon 
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Armstrong 
Smith. 



upon that account. His account upon oath therefore 
must be deemed to be the account of a disinterested 
person. The object of the act was not only to protect 
the seaman, but to protect the captain also ; and the 
benefit conferred on the former in lieu of the right of 
action formerly existing in his representatiyes, is the 
obligation imposed upon the captain to render an ac- 
count within three months, or make himself Uable to 
the penalties of the act. The officer of Greenwich hoe- 
pital is, by the act of parliament, constituted the agent 
of the deceased sailor; he becomes therefore his agent 
to all intents and purposes ; and if any action is to be 
commenced on behalf of the representatives of the sai- 
lor, it must be commenced by the officer of Greemack 
hospital on account of the wages not duly accounted 
for to him, and by ^lim only. 



Sir James Mansfield Ch. J. The single question in 
this case is. Whether the 37 G. 3, r. 73. has taken away 
from the representatives of seaman dying jipon a voyage 
the right of recovering from the captain such wages as 
remain due to them in their representative character, 
after allowing to the captain for so much as he has daly 
paid upon their account to the officer of Greenwich hos- 
pital? Nothing is to be collected from the language of 
the act as to the particular grievance which induced the 
passing those provisions which apply to this case. On 
that point we are left in the dark. Representatives of 
deceased seamen must often not only be very ignorant 
respecting the amount of wages due to them from cap- 
tains, but must have encountered great difficulties in 
pursuing their remedies against captains who had pro- 
bably embarked on fresh voyages. To remedy this in- 
convenience it is provided by the act, that every master 
of a ship employed in the West India trade shall, within 
10 days after his arrival out and home, deliver in an ac- 
count on oath of all seamen who have died on the voy- 
age, 
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age, and within three months after his arrival in any 
port of Great Britain pay to the receiver of the sixpenny 
duty for Greenwich hospital any wages due to any sea- 
man who has died during the voyage, to the use of the 
representatives of such seaman. It is observable, that 
in case the master ne^ects to comply with the direc- 
tions of the act in the abovementioned respects, he 
is subjected to two penalties of 50/. each, and also to 
double the amount of the wages due to the deceased 
seaman; but that the penalties, when recovered, are 
distributed in the proportions of l-3d to Greenwich 
hospital^ l-3d to the support of the seamen's hos- 
pital, if any there be; and if not, to the disabled 
seamen of that port, and their families ; and the 
remaining l-3d to the informer. Of these penalties 
therefore nothing is reserved for the representatives of 
the deceased seaman, who have been the actual losers 
by this neglect or fraud of the master of the ship. That 
is a strong ground for inferring, that it was not the in- 
tention of the Legislature to deprive them of their re- 
medy at law for the wages not actually paid to the offi- 
cer of Greenwich hospital. For it seems probable that 
the Legislature would have given some part of the pe- 
nalties recovered to the representatives of the deceased 
seaman by way of compensation for their loss if it had 
intended to deprive them of their right of action for the 
wages not duly paid in on their account. If the whole 
of the wages due are faithfully paid in, of course the 
representative of the seaman has no longer any right of 
action for wages ; but if a part only be paid in, and the 
remainder be fraudulently withheld, on what principle 
is it that the representatives of the seaman are to be 
deemed to be deprived of their right of suing for such 
wages ? According to the construction contended for 
on behalf of the Defendant, the master of a ship may 
be called upon to pay large penalties^ no part of which 
nor of the wages remaining unpaid will ever belong to 

the 
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the person really injured by the misconduct of the cap^ 
tain^ viz. the representative of the seaman. It appears 
to me monstrous to put such a construction upon an 
act^ which does not contain one single word by which 
the right of the representative to recover wages not duly 
accounted for to Greenwich hospital is taken away. 

Heath J. I am of the same opinion. Judges hare 
always construed acts of parliament according to the 
plain principles of justice and equity, where such con 
struction has not been precluded by express words. 
Now, in this case, we are called upon to deprire the 
representatives of the seaman, dying during the voy- 
age, of his remedy at law for wages not paid into Greoh 
wich hospital, in a case where no other remedy or com- 
pensation to them is substituted. If the captain neg- 
lects or evades the provisions of the act, Gr ea n c kk 
hospital is interested in pursuing him through the me- 
dium of an informer, and recovering penalties ; but such 
suit and recovery will not benefit the representatives of 
the seaman. 



RooKB J. At common law, the representatives of 
deceased seamen had a right to commence actions for 
such wages as were owing to the persons whom they 
represented. That right, therefore, cannot be taken 
away from them but by the express words of an act of 
parliament. In the 37 G 3. c. 73. there are no such 
express words, and the observations which have been 
made on the distribution of the penalties are very strong 
to shew that it was not the intention of the Legislature 
to take away that right. It is in the power of the cap- 
tain, by rendering a false account to Greenwich hos- 
pital, and also to his own owners, to obtain an advan- 
tage to himself; his -account, therefQ^^, cannot be 
deemed the account of a disinterested' person. It b 
true this construction of the act may cause some vex- 
ation 



Armstrong 

V. 
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ation to those captains, who, having duly accounted to 1805. 

Greenwich hospital, are nevertheless sued by the admi- 
nistrators of the deceased seaman with a certainty of 
losing their costs ; but such an inadvertence of the Le- Smith. 

gislature cannot alter our construction of the act. 

Chambre J, This iMmtb to me a very plain case. 
By the contfli^ for waj^ kiid the service performed, a 
debt has aboWd to the representative of the deceased 
seaman. Of that debt he ought not to be deprived, 
unless by the express words of an act of parliament, or a 
necessary inference arising therefrom. In the 37 Geo.3. 
^..jr-73. there are no such express words nor does any ne^ 
' cessary inference arise to deprive the Plaintiff of her 
right of action. Indeed, if the construction contended 
for by the Defendant could prevail, it would be much 
better for the sailors that such an act had never passed. 
Administrators must often be a long time before they 
hear of the death of the party in whose right they are 
entitled. Now if the captain could protect himself from 
all further suit, by accounting for the wages due to 
Greenwich hospital, he would thereby exchange his lia- 
bility to ttie administrators, which lasts six years, for 
a liability to a penal action, which endures for a much 
Hiol!^ limited period. The right to sue, not being taken 
away by the express provisions of 37 Geo. 3. c. 73., re- 
mains in the representatives of the deceased seaman, 
Hotwithstanding a partial account has been rendered to 
Greenwich hospital. 

Rule discharged 
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/mm 86th. DoE^ on the Demise of the Master, Wardens, and 

Commonalty of the Cutlers' Company, v. John Hogg. 

If a note for the fTpHE Defendant in this case, having been brought 

weekly allowance to • I iirtwy^oo^ ti-i 

priiooer in exeoation -*- ^p under the 37 Ueo. o. c. oo. to be discnarged as 
atthesnitofacoipo- ^n insolvent, and having complied with the provisions 

ration, be aealed with ^ . , . ... iii i i- 

the corporation seal, 0^ ^^^ ^ct by dehvenng in a schedule and making an 
it is a snffieieut com- assignment, was further detained on the Plaintiff's 

plianee with the words • • i * j. a. ^i. i i i-i i*i*j 

of the Lords' Act S^^^^g "^"^ ^ ^^^ ^ secure the weekly allowance of otf. 

which reqaire it to be per day. 
«gn«i with th. .«.. .j.^ ^ijjg j^^j 
or maik of the Plain- 



tiff. 



Onslow Serjt. objected without success before CJiambn 
J. the only Judge present when it was given, and now 
renewed his objection in full Court, insisting that it 
was not signed according to the dii'ections of sect. 3. of 
the act. The note was signed by the master of the 
company (which it was admitted amounted to nothing), 
and had also the corporation seal affixed to it. He in- 
sisted that the sealing by the corporation did not M 
within the words of the act, which are, ** shall agree 
by writing, signed with his, her, or their name or names, 
mark or marks (a)," for that the seal clearly was not a 
name, and that the words ** mark or marks*' only applied 
to those cases in which illiterate persons subscribed the 
agreement; he admitted that this was a mere casus 
omissus in the act, but argued that if it were so the 
Court would give the Defendant the benefit of that 
oversight. He cited The King on the prosecution of 

Moore and Wife and and Wife v. Wilkinson, 7 Term 

Rep. 156. and Lepine and two others, executors of hepint 
V. Bayley, 8 Terni Rep. 326., in both which cases the 
Court of King's Bench had held that a note not signed 

(a) These words oocor in S2 Gee. 2. c. 28., and are adopted bj refcftice 
onlj into the S7 G. 3. c 85. 

by 
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by all the persons^ Plaintiffs in the suit in which the 1805. 

Defendant was in custody, was not sufficient. ^-•v^ 

^ Doe 

But Th£ Court observed, that a corporation could only Hogo. 

bind itself by its corporate seal, and that as the seal of 
the corporation was affixed to the note in question, that 
was a sufficient compliance with those words of the act 
by which the note was required. 



Rawlins v. Perry. /•m«26ih. 

THIS was an application to set aside all proceedings The Court will not 
under an execution issued after the allowance of ^ /*^ * **"^. 

take out execntion 

a writ of error. The only question was, whether the peodiog a writ of er- 
Defendant's attorney had not admitted the writ of error "»'» "'•'•^^ )^*^*"* 

. "^ the Defendant*! attor- 

to be merely'^for delay ; Accordingly, the affidavit m ney has declared that 
answer to the rule stated, that at the taxation of costs thedehtwonidbeset- 

^^^ tledy and that time 

the Defendant's attorney told the Plaintiff's attorney ^„ ^ ^^^ the De- 
that a friend of the Defendant would settle the cause by fendant wanted, (a) 
some means or other, and proposed that 10/. should be 
paid down in part of the debt and costs, and the balance 
should be paid by instalments, adding, that '* time was 
all the Defendant wanted, and that he would send the 
Plaintiff's attorney a letter, informing him how much 
time he wanted." 
On this conversation, 

Bayley Serjt. in shewing cause relied, and insisted, 
that the language of the Defendant's attorney was an 
implied admission that the writ of error was brought 
merely to gain time, and though not expressly so stated 
by the Defendant's attorney, yet, if the unavoidable in- 
ference from his words was such, the Court would in 
this case, as in Miller y. Cousins, 2 Bos. 8^ Full. 329., re- 

(«) And see Spoomer r. Garland, 2 M. & S. 474. 

X 2 fuse 
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fuse to set aside the proceedings. He obsenred, that 
the admission in Miller v. Cousins was not stronger or 
more direct than in this case. 

But The Court said, the rule had always been, that 
the admission on the part of the Defendant that the 
writ of error was brought merely for delay must be ei- 
ther express or implied ; that the admission in this case 
certainly was not express, and that it was not neces- 
sarily to be implied from the language of the Defend- 
ant's attorney, that he brought the writ of error merely 
for delay, since if he had only applied foretime to pay 
the debt, he certainly would not have deprived himself 
of the advantage of his writ of error as a stay of pro- 
ceedings by such an application and that the language 
used in this case could not have a greater effect against 
the party using it than a direct application for time. 

Rule absolute. 

Best Serjt. in support of the application. 



29th. 



The Court held Mr- 
▼ioe of the declaration 
in ejectmeot od the 
wife of the tenant iu 
potMSsion sufficient, 
provided it could be 
■hewn that the wife 
liTcd with her hus- 
band. 



Jenny ex dem. Preston and Others v. Cutts. 

'TyAYLEY Serjt. moved for judgment against the 
-*J casual ejector upon an affidavit which stated that 
the declaration was served upon the Defendant's wife, 
and that she had admitted that the Defendant had re- 
ceived the declaration. 

The Court said that he might take the rule, provided 
a supplemental affidavit was produced that the wife 
lived with the husband, but not otherwise, (a) 



(a) See ChodiUU, e^r dsm. JSeorf, ▼. BadHtk, 1 Bot. ^ FmO. S84. 
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Williams v. Strahan. /iMe29t]L 

YyEST Serjt. having obtained a rule to shew cause ^^» Defendtat 
-L} why judgment signed by the Plaintiff should not ^^^t^^^^' 
be set aside, no appearance having been entered for the peanmoe hai beM 

Defendant, entewd for him, Ihe 

Court win not aftor- 
wards peimit him to 

Shepherd Sent, shewed cause and contended that the ••* ■^^ a j«dgm«it 
Defendant had by his conduct waved the want of ap- uice baTiog been 
pearance by accepting. a declaration and acting as if an «nt«»d« 
appearance had been entered; that his conduct amount- 
ed to an undertaking to appear, and as the Court would 
have compelled him to enter an appearance, they 
would not now suffer him to insist on the want of it as 
an irregularity. 

Best Serjt. amtrd, insisted that the signing the judg- 
ment was the first irregularity of which the Defendant 
had to complain, and that as he has done no act since 
the judgment, he could not be considered as having 
waved it. 

But the Court thought that as he had acted as if an 
appearance had been entered, he should not now be al- 
lowed to insist upon the want of it, there being no irre- 
gularity which might not be waved. 

Per Curiam, Rule discharged. 
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Clarke and Another, Assio^nees, v. Reed. 

T 



June 29ih. r ■ ^HIS was an action for money had and received. 

It is DO answer to I iiiTki**/vt o -i t 

u application to -^ brought by the rlaintifiB as assignees of a bank- 
change the Tenae nipt. A rule having been obtained by Shepherd Seijt. 
JBsMx on the asoai Calling on the Plaintiffs to shew cause why the venue 
affidarit iaan aetioa should not be changed fiom Londopi to Essex upon the 
comm^hj^f^ usual affidavit. 

neet, that the oom- 

BiistWH was iatned ^^> n » i i gr* i * 

and the bankrapte? C/fly^a/i Serjt. shewed cause on an affidavit statmg 
dtHtndlnMiddUMx, the commission was issued at Westminster, and the 
ch^ **^'*S^ bankruptcy declared there, and that several meetings 
Bot in soch case, the Under the commission, and the choice of assignees, had 
PiwnUflscanonijre- taken place at Guildhall: he insisted that it appeared 

tain their Teooe bj , . . . 

viidertaking to gire ^^^ ^^is affidavit that the whole cause of action did 
material evideDoe not arise in Essex, and that the Plaintiff was therefore 

entitled to retain his action in Ixmdon without entering 
into any undertaking, and cited Calland v. Champion, 
7 Term Rep. 205. 

Sir James Mansfield Ch. J. If the cause of action 
aiise in two different counties, the Defendant has no 
right to change the venue, but the matters stated in 
the Plaintiff's affidavit are no part of the cause of action 
which must have arisen before the bankruptcy, though 
they are material evidence to be given in support of it. 
The Plaintiffs must therefore undertake to give mate- 
rial evidence in London. 

Heath J. The cause of action and the right to 
bring the action are two different things. A cause of 
action may arise in the life of a testator ; the right to 
bring the action by the executors must acciue after 
the testator's death. 

Per Curiam, Rule discharged upon the Plain- 

tiffs' undertaking to give ma- 
terial evidence in London. 

(a) Vide Guard v. Hodge, 10 East 32. Kentington ▼. CkantUr, 2 hL&S. 
3G. Hunt V. Bridge/ord, 1 Taont. 259. 
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Hill 17. Tebb. /mm 29th. 

THE Plaintiff in this case having sued out execu- if •» exccntion be 
^ . . . i_ XX /• J .L i_ ■** aside with costs, 

tion against the Defendant, who was an uncer- ^ i^^^ been saed 

tificated bankrupt, notwithstanding the allowance of a oot «fier tiie aiiow- 
writ of eiTor, the execution was set aside as irregular "^ ®, * ^'^ ^ .„ 

' ° error, the Court will 

with costs amounting to seven pounds, whereupon the not permit the oo»u 
Plaintiff obtained a rule to shew cause why those costs f^^ wMca^on to 

*' be set on against the 

should not be set off against the costs recovered in the cosu of the action, 
action. ^n* ^' «®"P*^ ***• 

Plaintiff to pay them 



Baylejf Serjt. shewed cause and insisted that as the 
action was suspended by the writ of error, the Defend- 
ant was entitled to levy the costs of the motion. 

Shepherd Serjt. contrd observed that the costs of the 
motion being entirely within the discretion of the Court, 
the Court would hardly think proper to grant an attach- 
ment for the seven pounds when the Plaintiff was in 
possession of the judgment. He offered to pay the 
costs into the hands of the prothonotary until the writ 
of error should be determined. 

Sir James Mansfield Ch. J. It would be affording 
great encouragement to executions of this sort if we did 
not compel the Plaintiffs to pay the costs immediately. 
Where a Defendant^ as in this case, is poor, no attorney 
would be employed for him, unless he had a chance of 
getting his costs, and he could get them in no other 
way than by levying them immediately. I think that 
the Plaintiff must pay these costs ; and as he has made 
an experiment contrary to the practice of the Court, 
this rule must be discharged with costs* 

Per Curiam, Rule discharged with costs. 



X4 
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1805. 
V— ^-»«' Stead V. Izard. 

/•ly lit 

Where the eittto YyAYLEY Se^t. mentioned to the Court, that the 
of a married womn J^ oflScers had some difficulty in allowing a fine to 

hai bees regniaiij j o 

uM witb the ooDMnt pass in favour of the conusee, the conusor of the fine 
of her bubuid. the jj^ing a feme covert, and her husband in a state of men- 

ooBTeTenoe eseoated o ^ , . /. ■ 

bj him, and the pur- tal incapacity. He produced an affidavit of the conn- 
ohMe-moDey pdd, g^g^ stating: that in 1786 he purchased one undivided 

the Court of Conmoo _ . 

Fieu wUiootpiereiit l-^th part of an estate, which had belonged to his father 
the wife from lerybg and Mrs. Izard,the (conusor of the fine) jointly^and 
hubend bma sinoe ^^^^ Mvs. hard and her husband duly executed inden- 
beoome mm compot, tures of lease and release to him, and were paid the 
^'^ purchase-money ; that at the time of such execution 

Mr.and Mrs. Jzare^ resided at Charlestownin America, fLod 
had at that time no intention of returning to England: 
that Mrs. Izard was on that account examined before 
one of the Judges of the Court of Common Pleas at 
Charlestoum, in order to pass a fine ; that the receipt for 
the purchase-money was indorsed on the deeds of lease 
and release ; that the conusee had been in the receipt 
of that part of the estate (together with the residue 
which belonged to him) ever since the execution of the 
lease and release by Mr. and Mrs. Itard; that Mr. and 
Mrs. Izard were now residing in this country, and the 
latter was willing to complete the title of the conusee 
by levying a fine in his favour, and that at the time of 
the purchase of the estate in question Mr. Izard was of 
perfectly sound understanding, though now incapable 
of managing his own affairs. He also referred to Comp- 
ton V. Collimon, 1 H. BL 334. to shew that Q.Jeme covert 
was competent to levy a fine of what belonged to her ; 
and Jforeat/'s case, 2 B/.1205. where 2ifemecoverth^heeu 
allowed to acknowledge afine, her husband being abroad. 
The Court said, they should make no order upon the 
subject; but that it appeared to them that there was 
no objection to the acknowledgment of the fine being 
taken ; adding vakat quantum. 

• (a) And see Em pmie Almey, 1 TaoDt. ST. ExptarU St, G§org€, 8 Xaaat'SOO. 
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John Davenport Bromfield, an Infant, by his ^^"^' 

Father and next Friend, v. Samuel Crowder, Jmhuu 

Charles Bromfield, and John Vale. 

THE following case was sent by the Master of the Testetor derised to 
Rolls for the opinion of the Judges of this Court. ^' ^"^ ^^' -^ •^ 

'^ ^ ^ her death to B. for 

John Davenport, the testator by his will, beai'ing date life, and at tlie de- 

the 10th of November, 1791 (and which was duly exe- «««^of-4.w>dB.,or 

cuted by him in the presence of and attested by three ^ ^^ esu'te^tTc. if 

witnesses, and having first surrendered his copyhold he should live to at- 

estates to the use thereof), after charging and making g|,oiiiddieW^***ti^ 

chargeable his real and personal estates with the pay- age,andi>.ahoiddrar. 

ment of his debts, legacies, funei-al expences, and an- ^^••^m, in that caw 

. . ^ ^ to D. if he should Uto 

nuities, but directing that no part of his real estate toattabai, bat not 
should be applied for that purpose unless his personal o*i»«»^'^; bat b case 
estate should be found insufficient, did direct his exe- ^i^ y^f^^ ^(^^ ^ 
outers to pay unto his nephew the- above-named De- them shoaid attain 21, 
fendant, Samuel Crowder, an annuity of 60/. during his h^^**!,^* ^ ^^^ 
life, payable quarterly, and declared that the said an- Tested remainder. («) 
nuity was given upon the express condition, that if the 
said Samuel Crowder should at any time mortgage, sell, 
assign, dispose of, or in any manner incumber the same 
or any part thereof, then and from thenceforth the fu- 
ture payments of such annuity should cease and deter- 
mine and be at an end to all intents and purposes what- 
soever, and the same should be considered as if no such 
bequest had been made, and no part of the said tes- 
tator's estate should from thenceforth be charged or 
chargeable with the payment of the said annuity. And 
the said testator gave to his godson John Davenport 
Bromfield, the son of Mr. Cliarles Bromfield of St. Ann's, 
Liverpool, Brewer, and the Plaintiff in this cause, the 

(a) Vide Perrim t. Lyon, 9 East, 170. Hoe <f. Clenult r. Briggs, 
16 East, 406. Doe d. Roake t. NeweU, 1 M & S. t87. P&iOfw ▼. ]>eakm, 
1 M. & S. 744. Drw^ d. Framk t. Frank, t M. Ac S. 25. Warier t. 
Hutekinson, 1 B. & C. 721, 739. Jh^ld t. Ehvee, S B. & C. 705. 725. 
Parmer t. Fnmcw, 2 Bing. 151. Drioer t. Prank, 6 Prioe 41, 58. 

sum 
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Bromfield 

«• 
Crowder 
and Othert. 



sum of 100/.^ provided he lived to attain the age of 21 
years, otherwise such legacy was not to be paid or pay- 
able ; and devised unto his wife Elizabeth Davenport and 
her assigns all his real estates whatsoeyer, to hold to 
her for her life ; and after her decease he, the said tes- 
tator, gave and devised such estates unto his cousin 
Joshua Rose, his heirs and assigns for ever. The said 
testator afterwards made and published a codicil to his 
said will, dated the 28th of December 1795 (and which 
was likewise duly executed by him in the presence o( 
and attested by three witnesses), and such codicil was 
in part in the words and figures or to the effect following, 
that is to say, " With regard to that part of my will 
where I gave my estate to Joshua Rose and his heirs for 
ever, in case he survives my present wife, now I entirely 
revoke the above part of my will, and only give Joshm 
Rose my estate during the term of his natural life, in 
case he survives Mrs. E. Daveiyxni ; and at the decease 
of Mrs. E. Davenport and Mr. Joshua Rose, or the longest 
liver of them, I give all my real estate, of what natare 
and kind soever, to my godson John Davenport JBrom/idd, 
son of Charles Bromfield of St, Arviis, Liverpool, if the 
said John Davenport Bromfield shall live to attain the 
age of 21 years ; but in case he die before he attains 
that age, and his brother Charles Bromfield shall survive 
him, in that case I give my real estate to Charles Brom- 
field his brother, if he lives to attain the age of 21 years, 
but not otherwise, but in case both the above-mentioned 
boys die before either of them attain the age of 21 years, 
then 1 give my real estate to John Vale my godson, and 
son of Mr. John Vale of Brook-street, London, and his 
heirs for ever.** The testator died in the month of Ft- 
bruary 1796, leaving the Defendant Samuel Grounder, his 
nephew and heir at law, and also his heir accordincr to 
the custom of the manor of which his copyhold estates 
were holden, and the said testator's executors, after his 
decease, duly proved his will and codicil. In the year 

1797, 
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1797, a bill was filed in the Court of Chancery on be- 
half of the creditors of the said testator, for the pur- 
pose of having so much of their debts as his personal 
estate would not extend to pay raised by sale or mort- 
gage of all or a competent part of his real estates, and 
the personal estate of the said testator being insufficient 
for the payment of his debts, funeral expences, and 
legacies, a part of his real estates was sold accordingly 
for the purpose of making good such deficiency. Pend- 
ing the proceedings in that cause, and in the month of 
February 1800, the said Elizabeth Davenport, the tes- 
tator's widow, died, and on her death the said Joshua 
Rose entered into the possession and receipt of the rents 
and profits of the unsold parts of the said testator's 
freehold and copyhold estates, and was admitted to the 
copyhold parts of such estates ; and the said Joshua 
Rose died on the 27th day of March 1802, the Plaintiff 
John Davenport Bromfield being then an infant under 
the age of 21 years. In June 1802, the Plaintiff John 
Davenport Bromfeld by his next friend filed his bill in 
the Court of Chancery against the Defendants above- 
named, claiming the unsold parts of the said testator's 
freehold and copyhold estates, and praying (among 
other things) that his right to the said real estates upon 
the death of the said Joshua Rose might be declared ; 
and the Defendants having put in their answer to the 
said bill, the cause came on to be heard before the Right 
Honourable the Master of the Rolls on the 6th day of 
December 1802, and afterwards to be re-heard before his 
Honour on the 25th day of June 1804; and on such re- 
hearing it was contended and insisted, on the part of 
the Defendant Samuel Crowder, that the Plaintiff had 
no right or title to the said estates, or any part thereof, 
for that the devise to him the Plaintiff and to the De- 
fendants Charles Bromfield bxiA John Vale were contingent 
remainders limited upon the estates for life devised to 
the said Elizabeth Davenport and Joshua Rose, and that 
inasmuch as the preceding particulai* estates determined 
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and were at an end before the events happened on which 
the said premises were to become vested, such remain- 
ders could not then take effect, and consequently that 
the said real estates remaining unsold did, upon the 
death of the said Joshua Rose, result and then belonged 
to him the Defendant Samuel Crowder, as the heir at 
law and customary heir of the said testator. The said 
Master of the Rolls by his decretal order on the saki 
last-mentioned day, ordered a case to be made for the 
opinion of the Judges of this Court upon the following 
questions (that is to say) : 

1st. Whether the Plaintiff JoAn Daxienport BfXfmfieUf 
in the events which have happened, takes any and 
what estate or interest in the freehold estates of the 
said John Davenport the testator? 
2nd. Whether the Plaintiff JoAn Davenport Bromfidi, 
in the events which have happened, takes any and 
what estate or interest in the copyhold estates of 
the said testator? 
This case was argued iix Easter term by WilUams Serjt 
for the Plaintiff^ and Bayley Serjt. for the Defendant, 
and again in this term by Shepherd Serjt. for the former, 
and Lens Serjt. for the latter. 



Arguments for the Plaintiff— The question in this case 
is. Whether the remainders limited upon the eftates 
for life devised to Elizabeth Davei^port and Joshua Rm, 
were contingent or vested remainders ? If the remain- 
ders were contingent, the tenant for life having died 
before the Plaintiff attained his 2^e of 21, such remain- 
der cannot take effect, and consequently the estate 
goes to the heir at law. If, however, upon the construc- 
tion of the will, the remainder should be considered as 
vested, the Plaintiff must succeed. Those, who con- 
tend that the Plaintiff took nothing but a contingent 
remainder, might as well contend that Joshua Rose took 
only a contingent remainder; for, as the codicil has 
limited his estate in case he shall survive Mrs. Daoe^- 
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part, it might be said that the estate is thereby made 
contingent ; and yet the devise is nothing more in effect 
than a devise to Mrs. Dceoenport for life, remainder to 
Joshua Rose for life. In the construction of a will, not 
only the words but the intent must be considered ; and 
whether a condition be precedent or subsequent, will 
mainly depend upon the apparent wish of the testator, 
and the Court will construe it either as the one or the 
other according as they may best effectuate the inten- 
tion of the testator, without regard to his particular ex- 
pressions. Now, in this case, it is a most material cir- 
cumstance that the testator has expressly noticed in 
his will the Defendant, who was his heir at law, by 
giving him an annuity of 60/. for his life, payable quar- 
terly, with this condition, that if the Defendant should 
at any time dispose of it, he should cease to derive any 
benefit from the devise. This clause most clearly 
evinces the opinion of the testator with respect to the 
conduct and prudence of the Defendant, and that he 
did not mean that the Defendant should have his es- 
tate. The Court, however, is desired to construe this 
a contingent remainder, in order that this Defendant, as 
heir at law, may take the estate. Such being the inten- 
tion, theCourt will not give a different construction to the 
will, unless bound to do so by positive authority. The 
law fanrours vested estates, because it dislikes estates in 
abeyance and contingency ; and there are many cases 
where, from the import of the will, it should appear 
that the estate was in contingency, and yet it has been 
holden to be vested. Such is BorastorCs case, 3 Co, 19. 
That was a devise to A. and B. for eight years, and 
after that term to remain to the executors of the devi- 
sor until such time as Hugh Boraston should accomplish 
his full age of 21 years, the mesne profits to be employed 
towards the performance of his last will and testament, 
and when the said H, B, should come to his age of 21, 
then that he should enjoy the said estate to him and 
his heirs for ever. Ht^h Boraston died under 21, and 
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it was contended that the remainder to him was contiii' 
gent ; but the Court held that it was merely a devise to 
the executors till Hugh Boraston attained the age of 21, 
remainder to his son in fee, and that the adverbs of 
time " when" and " then" did not amount to make any 
thing precede the settling of the remainder, any more 
than in the common case where a man leases for life or 
years, and after the decease of the lessee or the term 
ended, gives the remainder to another, in which case 
the remainder vests presently. In that case, the ad- 
verbs of time were holden to denote the time when the 
estate should come into possession, and not the time 
when it should viest. That case is a material authori^ 
in the present, because the Court resolved that the word 
'* when" did not import a condition precedent, inasmuch 
as it merely denoted the time when the estate should 
come into possession. A more modem case to the 
same effect is that of GoodtUle d. Hayward v. WkUbii, 
1 Burr. 225. where the testator devised to trustees, and 
the survivor of them and his heirs, in trust to lay out 
the rents and profits for the maintenance and educatton 
of his nephews T, and J. Heywood during their minori- 
ties, and when and as they should attain their respective 
ages of 21, that the premises should be and remain to 
them the said T. if. and J. H. and their heirs equally. 
It was resolved that the nephews took the fee immedi- 
ately, and that the trustees under the limitation to them 
took only a chattel interest carved out of the freehold 
devised to the nephews, they holding that chattel 
interest in trust for the benefit of the infants dar- 
ing their minority. That case was decided upon 
the intent of the testator, and not upon any tech- 
nical expressions. It is to be found in Feame'$ Coih 
tingent Remainders, p. 368. ed. 3. with many other 
authorities, all demonstrating that the intent of the 
testator must be principally consulted when Judges 
are endeavouring to ascertain whether a condition be 
precedent or subsequent. The case, however, of Ed- 
wards 
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wards v, Hammond seems precisely in point. According 
to the report of the case in 3 Lev. 132. a copyholder 
of borough English, surrendered to the use of himself 
for life^ and afterwards to the use of his eldest son and 
his heirs, if he should live to the age of 21 years, pro- 
vided and on condition that if he should die before 21, 
then it should remain to the surrenderer and his heirs. 
On the death of the surrenderer, the youngest son en- 
tered, and the eldest son being 17, brought an eject- 
ment, and the only question was, whether the devise to 
the eldest son was upon a condition precedent or sub- 
sequent. The Court resolved that although by the first 
words it seemed to be a condition precedent, yet that 
upon all the words taken together it was an immediate 
devise to the eldest son, subject to be defeated by a 
condition subsequent, if he did not attain the age of 
21, and they compared it to the case of Spring v. Casar, 
1 Roll. Abr. 415. which was a tine to the use of A. and 
his heirs, if B. did not pay him 20 shillings on the 10th 
day of September, and if B. paid it, to the use of A. for 
life, remainder to jB. and his heirs ; and it was held not 
to be a condition precedent, but that the estate in fee 
vested in A, immediately, to be devested on the subse- 
quent payment. These two cases are in point ; nor is 
there any difference between Edwards v. Hammond and 
the present case, except that in the former the words 
are, " provided and on condition,*' whereas in this the 
words are " in case f a distinction which it would be 
ridiculous to insist upon. The report of Edwards v. 
Hammond, in 2 Show. 398. by the name of Stacker v. Ed- 
wards, isnot substantially different from that in Levinz; 
and if it were, there can be no doubt that the prefer- 
ence must be given to the authority of the latter re- 
porter. In Shower, the land is not said to be borough 
English, and the surrender is described to be to the use 
of the surrenderer for life, and after to the use of the 
younger son, and the heirs of his body, if he attained 
the age of 18 ; and if he died before that age without 
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issue male, then to the surrenderer^s right heirs. In 
both cases the surrender is represented as being to the 
use of a person was not the heir at law, and that the 
only question was. Whether the estate Tested imme- 
diately ? and Mr. Fearne, p. 372. cites it as one of the 
cases in which words which seemed to import a condi- 
tion precedent were holden to make a condition subse- 
quent. In addition to these authorities, the case of 
Robinson v. Comyns, Cos. temp. Talbot, 164. and Ackerlof 
v. Vernon, Willes, 153. may be referred to as demonstrat- 
ing that no technical words are necessary to distin- 
guish conditions precedent or subsequent,' but that the 
same words may create either according to the apparent 
intention of the testator. Supposing, however, the 
Court should be of opinion that the remainder in ques- 
tion is a contingent remainder, and therefore, with re- 
spect to the freeh61d property, the devise never took 
effect, still the Plaintiff will be entitled to the copy- 
hold ; for no principle can be more clearly established 
than that trustees to preserve contingent remainden 
are unnecessary in copyhold estates, the freehold which 
supports the remainder being in the lord. This prin- 
ciple was laid down in 2 Roll. Abr, 794. pi. 6, in Paw- 
sey V. Lowdcdl, Sty. 249. 273. and has since been recog- 
nized in MUdmay v. Htmgerford, 2 Vem. 243. 



Arguments for the Defendant. — ^The case of Edwards ▼. 
Hammond, as cited from 3 Lev. is distinguishable from 
this case, and indeed ought not to be cited at all as &n 
authority ; for the report of the same case in Shower 
differs materially from it. In the report of Levinz, i 
material part of the limitation is omitted, for it there 
appears as if the limitation was to the party for life 
only, whereas the report of Shower shews it to have 
been a limitation to the first taker and the heirs of his 
body, if he should attain the age of 18, and if he died 
before that age without issue male, then to the right 
heirs of the surrenderer. It was for the purpose at 
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protecting the estate of the issue male, w^hich it was the 
manifest intention of the testator should be protected, 
that the Court did some degi-ee of violence to words 
which prima facie imported a condition precedent. Ac- 
cording to the report in Levinz, it was a special verdict 
in ejectment, and it was stated to be a surrender by a 
copyholder of borough English, to the use of himself 
for life, and after to the use of his eldest son, if he 
should attain 21, provided and upon condition that if 
he died before 21 it should remain in the surreiderer 
and his heirs. The question was. Whether it ^as a 
condition precedent or subsequent? and the Court held, 
that though by the first words i€ seemed to be a condi- 
tion precedent, yet, taking the whole will together, it 
must be held to be a limitation to the eldest son imme- 
diately defeasible on a condition subsequent. Mr. 
I^earne's book has been cited for an observation upon 
this case, but the whole passage was not stated. In 
p. 171. he says of this case, ''it was evidently the in- 
tent that the estate should not go to the heirs of A. if 
the younger son died before 18 leaving issue male ; but 
if the estate was not to vest till he attained the age 
of 18, this intent could not have been satisfied.*' It is 
evident, therefore, that the ground of that decision was 
the protection of the issue male, to effect which some 
violence was done to the words of the will. But in the 
present case, there is not the same necessity for doing 
violence to the words of the will, the limitation not 
being " if he shall die under 21 without issue," but 
simply " if he shall die under 21." In Boraston's case, 
the question whether the words used should be consi- 
dered to be a condition precedent or subsequent, turned 
upon the intent of the testator; and the Court thought 
that words which naturally imported a condition pre- 
cedent should riot have that construction iri that par- 
ticular case. The same reasoning was adopted in the 
case of Goodtitk d. Haytoard v. Whitby ; the decision in 
Vol. I. N. S. Y which 
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which equally turned on the intent of the testator, 
though the words imported a condition precedent. 
The Court in these cases thought that the testator 
only meant to point out the period at which the devisee 
should have the estate in possession; the rale bein^ 
that when words refer to that which must of necessity 
happen, they import no contingency. The same prin- 
ciple was adopted in Doe d. Wheedon v. jLea, 3 Term 
Rep. 41. where the words were *'when and so soon as 
he stakill attain the age of 24.*^ In Brmvnsword v. M- 
wards, 2 Ves. 243. the words were, " if he should attaii 
21 or have issue ;** Lord Hardwicke thought it was a 
condition precedent, and that nothing vested until one 
of those two events happened. There is another case 
of Derm d. Radclyffe v. Bagshaw, 6 Term Rep. 612. in 
which the testator having devised to bis daughter M. 
for life, remainder to the first son of her body, if Mmi 
at the time of her death, and his heirs male, with re- 
mainders over ; and the eldest son of M. having died 
before his mother, the Court, though averse to disin- 
herit the issue of the eldest son, construed the words 
*' if living at the time of her death*' as a condition pre- 
cedent. These authorities therefore shew, that wher? 
the limitation is introduced by the word " if," it wiD 
make a condition precedent, though where it is merely 
introduced by adverbs of time it will not. Some argu- 
ment may be drawn from the bequest in the will of 
100/. to the Plaintiff, which was not to be payabk 
unless he attained the age of 21 ; for it seems reason- 
able to suppose that, when the testator afterwards gate 
this estate to the Plaintiff by the codicil, he meant to 
give it on the same terms as he had before given the 
legacy. With respect to the supposed distinction 
between freehold and copyhold estates, it does not ap- 
ply to this case ; for though the estate of the lord will 
protect a contingent remainder against a determinatioD 
of the particular estate by the act of the party, vet it 

will 
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will not protect it against the determination of the par- 
ticular estate by the act of God. The reason is this ; 
the destruction of the particular estate by the tenant, 
creating a forfeiture, transfers it to the lord, in whose 
hands it subsists and supports the contingent remain- 
der. This distinction is pointed out in Gilberts Tenures^ 
244, 6. 265. 302. and in Feame's Contingent Semaittders, 
471. Mr. Fearne, p. 470. cites the case of Lane v. Patmel, 
1 Roll. Rep. 238. It also appears from Gilbert, p. 244, 5. 
that where tenant for life of copyhold commits a for- 
feiture, the remainder-man shall not enter, *but the lord 
may retain it during the life of him who committed the 
forfeiture, and yet the contingent remainder shall not be 
destroyed without an express custom. But if the act 
of the contingent copyholder completely puts an end to 
the particular estate, the contingent remainder is de- 
stroyed according to Gilbert, p. 302. He thinks, that 
where there are three sisters for life successively, and 
the eldest marries and takes a lease from the lord, re- 
mainder to her husband, remainder to the second sis- 
ter, who takes husband and enters, the youngest sister's 
remainder is destroyed, it being to commence on the 
death of the elder sister, and the estate for life of the 
elder sister being gone, and the lord who made the lease 
not being able to take advantage of the forfeiture ; 
and adds, there is as much reason to destroy contingent 
remainders of copyholds as freeholds ; and that it is not 
like the case where the lord seizes the particular estate 
as a forfeiture where it continues to support the remain- 
ders. The same doctrine is laid down in the argument 
of Habergham v. Vincent, 2 Ves. jun. 204. and is adopted 
by Buller Justice as the right distinction in p. 233. 
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Reply. — The distinction between the act of the par- 
ticular tenant and the jict of God, in destroying contin- 
gent remainders of copyholds, does not appear to be 
v^ell-founded. The principle upon which contingent 
remainders are protected is the same both in freehold 
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and copyhold estates. With respect to the former, if a 
legal estate be given to trustees, the contingent remain- 
der is not destroyed by any act which puts an end to 
the particular estate before the contingency happens, 
because the trustees having the legal estate it may wait 
in them, and there is always a tenant to the pnecipe. 
This was the clear opinion of Lord Talbot in Chapmany. 
Blisselt, Cos. Temp. Talbot, 145. Now in the case of 
copyholds, there is no doubt that the whole freehold 
remains in the lord, the copyholders being mere tenants 
at will according to the custom ; therefore if the lord 
mortgage his manor and afterwards purchase a copy- 
hold, the copyhold is mortgaged as much as if the lord 
had purchased it before the mortgage. Doe. d. Gibbom 
V. Pott, I)ougl. 710. Or if the lord devise his manor 
and afterwards purchase copyholds, they will pass. 

. Cur. adv. vub. (a) 
The opinion of the Court was now pronounced by 

Sir James Mansfield Ch. J. (who, after stating the 
will proceeded thus.) All the testator's real estate is given 

(a) The record of the case of Edwards v. Hammond was fte«rchrd for tad 
produced by desire of the Court, from which it appeared that the pr^vuta 
in question were cnstomarj land:} held of the manor of Soulh Bursteai ■ 
Kmex, in wliirh (hc're was a custom that the \oungast 8on should inheil 
and that the widow of the tenant in fee shonld have her free-beorb : ttu 
John Hammond the elder surrendered the reTersion of the premises is ot«- 
tion, dependant on his mother's free -bench, to the use of himself forli'e. 
and after his decease to the ilse of John Hammond the younger Chis eldrst 
son ), " and his heirs and assigns for ever, if it shall happen that the afarfMJd 
John Hammond the younger shuU live until the aforesaid Joku Ilammomi »t- 
taiii the a^^e of twenty and one years ; provided always and under the c«d- 
tion nevertheless that if it shall happen that the aforesaid JbAit Hammcmd t!* 
younger shall die before he attain the aj;fe of twenty and one jears." tbrslo 
rtmnin to the u-e of John Hammond the elder and his heirs ; that Jk 
mother died in the lifetime of the surrendcrer ; that the surrenderrrdie^ 
leaving issue the said John the younger, his eldest son, and Jlumas to 
youngest son ; that John Hamtnond the younger was admitted acrordiiv to 
the surrender : that the Defendant. Ann Hammond, was the widow of tiK 
youngest son, who entered on the death of his father, and that Jtk 
Hammond the younger (the eldest son) being then fifteen, brought an eirtf- 
ment against Ann Hammond, his brother's widow ; that jadnnent was ri»« 
for him npon special verdict in the Common Pleas, and aflerwards a writitf 
error brought, {b) 

(6) And see Doe d. Roake v. Neweli, 1 M. & S. 827. 2>rtMr rf. Frafk 

r. Frank, 3 M. & S. 25, 32. 

to 
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to the Plaintiff immediately on the death of the preced- 
ing devisees, if he live to attain 21 ; if he die before 21, 
and his brother Charles Bronifie/d survive, then the testa- 
tor gives his real estate to the said Charles Bromfield, if he 
live to attain 21, but not otherwise. If both die under 
2 1 , then he gives it to his godson, John Vale, in fee. The 
Plaintiff was under 21 at the time of the death of the 
surviving devisee, and the question is, Whether }\e took 
any and what estate in the freehold or copyhold premises ? 
There does not appear to us to be any distinction between 
the freehold and copyhold. In fact, this is an imme- 
diate devise to the Plaintiff, to take place on the death 
of the two preceding devisees. If so, we must either 
break in upon the terms of the will, or give them effect. 
In the latter case, there is an end of all argument about 
the word *' if." There is nothing in the will to prove that 
the testator meant the Plaintiff not to take a vested es- 
tate unless he survived 21. Indeed the true sense of the 
thing is, that the devisor meant him to take it as an im- 
mediate devise in himself, but that it was to go over in 
the event of his dying under 21 . It must be admitted, 
that according to repeated decisions, no precise words 
are necessary to'constitute a condition precedent in wills. 
They must be construed according to the intention of 
the parties ; and it would be absurd, considering the va- 
rious circumstances under which wills are made, to re- 
quire particular terms to express particular meanings. 
The apparent intention, as collected from the whole will, 
must always controul particular expressions. Now the 
fairest construction that can be put upon this will, inde- 
pendent of authority, is, that the Plaintiff took an im- 
mediate vested estate on the death of the preceding de- 
visees, with a condition subsequent. With respect to the 
cases, that of Edwards v. Hammond is on all fours with 
the present. The circumstance of the devise over being 
to a stranger makes no difference ; for it is clear that the 
testator meant no one to take his estate unless in the 
event of the Plaintiff dying under 2 1 . Edxvards v . Ham- 
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mond is neither opposed nor weakened by any case. No 
doubt the general meaning of the word " if implies a 
condition precedent, unless it be controlled by other 
words. But, in this case, there is a variance between 
the expression and the meaning, and the case of Edwards 
V. Hammond sanctions us in giving effect to the latter. 
On these grounds, we are of opinion that the estate 
vested in the Plaintiff on the death of the preceding de- 
visees; and the expression, " all my estate,** is so general 
as to pass an estate in fee. Besides, it would be an ab- 
surdity on the face of the will, to construe it only an 
estate for life. 

The following certificate was afterwards sent to the 
Master of the Rolls : 

This case has been argued before us by counsel, and 
we are of opinion that, in the events that have happened, 
the Plaintiff John Davenport Bromfield takes a vested es- 
tate in fee simple in the freehold and copyhold estates of 
the said John Daoenport the testator, determinable npoD 
the contingency of his dying under the age of 21 years. 

J. Mansfield. 
J. Heath. 

G. ROOKE. 

A. Chambbe. 



/«/y2d. 



Owen and Another v. Warburton. 



THIS was an application for a new trial in this cause, 
which was tried at Chester, on the ground of mis- 



The Court will set 
aside a verdict npon 
the afiidaTitof ajarj- ^ 

man that it was de- conduct in the juiy. Two affidavits were produced in 
ci e by ot. support of the motion ; one by Ralph Bridge the foreman 

of the jury, and one by a person of the name of Chapman. 
The material facts sworn to by Bridge were, that the 
jury not being agreed left the Court and were put into 
a room by themselves ; that four were disposed to find 
a verdict for the Defendant, and eight for the Plaintiffs; 
that one of those disposed to find for the Plaintiffs swore 

he 
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he would stay there till Saturday evening before he 
would find a verdict for the Defendant ; that after some 
hours had elapsed in fruitless endeavours by i}rfd[ge,to 
alter the opinion of those who inclined to a verdict fov 
the Plaintiffs, it was proposed by several of the jury to 
draw lots, to which Bridge was induced to assent; 
that accordingly two pencils were produced of different 
lengths, and it was agreed that the longest pencil should 
be for the Plaintiffs and the shortest for the Defendant ; 
that Bridge held the pencils and another juryman drew, 
and that the longest pencil being drawn, the jury went 
to the Chief Justice's lodgings and those of the jury 
who were for the Plaintiffs gave in the verdict for them. 
Chapman swore that he followed the jury when they 
went to the room^ and stood at the outside of the door, 
where he heard the jurymen arguing very violently and 
disputing with each other ; that after some time he 
heard a proposal by some of the jury to draw lots whe* 
ther the verdict should be given in favour of the Plain- 
tiffs or the Defendant ; that they were quiet for some 
time, and then came out of the room and went to the 
Chief Justice's lodgings, after which. he was told by 
several of the jurymen how the verdict was, and the 
mode in which it had been decided. Upon these affi- 
davits a inile tiUi for a new trial was granted. 
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CfKkell Seijt. in the course of the last term shewed 
cause and relied on the case of Vaite v. Delavel, 1 Term 
Rep. 1 1 . where the Court of King*s Bench under similar 
circumstances refused to receive the affidavits of jury- 
men, such conduct being a very high misdemeanor in 
them, and observed that in such cases the Court must 
receive their information from some other source. He 
also cited the case of Jackson v. Williamson and Others, 
2 Term Rep. 281. where the Couxtof King's Befich refused 
to amend thepostea upon the unanimous affidavit of the 
jury that the 30/. damages given in by them and re- 
corded as their verdict was in addition to a sum of 31/. 

Y 4 which 
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1806. which had been proved to be the price actually received 

^^-"^' by the Defendants for the sale of the PlaintiflTs pro- 

Owen 

and Another pcrty, which had been sold 30/. under its value, the 
^* ^ Court saying that it would introduce a very dangerous 

practice. He observed, that without the affidavit of 
Ralph Bridge, there was no evidence of the verdict hav- 
ing been decided by lot, but only of a proposal so to 
decide it. 

Williams Serjt. in suppoil of the rule. In the case of 
Hale V. Cove, 1 Stra. 642. the Court, set aside a verdict 
because the jury had decided it by lot, even though it 
happened to be according to the evidence and opinion 
of the learned Judge. If the affidavit of Bridge be false, 
it may very easily be contradicted ; but the evidence of 
Chapman is strongly confirmatory of the facts to which 
Bridge deposes. Herein there is a great difference be- 
tween this case and the case of Vaise v. Delavel, for the 
jurymen there who made the affidavit were not at all con- 
firmed by any third person. Indeed it is too much to 
infer from that case, that under no circumstances what- 
ever the affidavit of jurymen shall be received by tie 
Court. Judges ought not to lend too easy an ear to ap- 
plications of this kind ; but still they should take care 
that verdicts are not obtained by improper methods. In 
Vaise v. Delavel, the Court were not put in possession of 
several existing cases in which affidavits of jurymen have 
been received or required by the Courts. Thus in Phillips 
V. Fowler, Bamei,A4l.Com.525. a verdict was set aside on 
the affidavit of two jurors that it had been decided by 
casting lots, though the application was made afler a 
motion in arrest of judgment, and was therefore objected 
to as too late, the Court observing that though the dis- 
closure was after the motion in aixest of judgment, yet 
as it was before judgment they must receive it. In Aylett 
v.Jewen,2Bl. 1299. where the jury, not being able to 
Bgree in their verdict, wrote the names of the jurymen oo 
slips of paper, and shaking them together, left the de- 
cision 
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cision of the verdict to the firat six which were drawn, 
the Court refused to grant a new trial, because this 
matter was only brought before them by the affidavit of 
the attorney to whom several of the juiy had confessed 
it, " there being no affidavit of the jurymen or any other 
that was cognizant of this transaction." It was resolved 
in 2 Lev. 139. that a verdict decided by lot must be set 
aside, and the case of Hcdl v. Cove shews that it mat- 
ters not whether the verdict be right or wrong. In Parr 
V. Seames, Barnes, 438. on a question whether a verdict 
decided by hustling halfpence in a hat ought to be set 
aside or not, the Court stayed the entry of the final 
judgment to give the Plaintiff an opportunity of pro- 
curing affidavits from some of the jurors, because the 
fact was only stated to them by affidavit of a person to 
whom two of the jury had confessed. 

After the argument. Sir Jame& Mansfield Ch. J. ob- 
served, that the authorities upon the subject being con- 
tradictory, it was fit that the point should be settled 
one way or the other, and therefore it would be right to 
consider the case before any opinion was delivered. 
His Lordship observed, that it was singular to refuse 
to set aside the verdict on the evidence of jurors when 
that evidence was before the Court, though perhaps it 
would have been the wiser way to refuse to entertain 
any motion of this kind ; at the same time thinking 
that evidence should be received with a view to punish 
the jurymen who had so misconducted themselves. 



1805. 

Owen 
and Another 

o. 
Warburton. 



Cur. adv. vuU. 



On this day the opinion of the court was delivered by 



Sir James Mansfield Ch. J. We have conversed 
with the other Judges upon this subject, and we are all 
of opinion that the affidavit of a juryman cannot be 
received. It is singular indeed that almost the only 
evidence of which the case admits should be shut out ; 

but, 




Warburton. 
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buU considering the arts which might be used if a con- 
trary rule were to prevail, we think it necessary to ex- 
?T*!!u elude such evidence. If it were understood to be the 

V. law that a juryman might set aside a verdict by such 

evidence, it might sometimes happen that a jurymaiir 
being a friend to one of the parties, and not being 
able to bring over his companions to his opinion, might 
propose a decision by lot, with a view afterwards to 
set aside the verdict by his own affidavit, if the deci- 
sion should be against him. We are therefore of opin- 
ion that there is no ground to support this role. 
Per Curiam, Rule dischaiged. 



/«4f8d« Bbooke and Others v. White. 

If good, be sold at rT^HIS was an action for goods sold and deUvei-ed. 

two months credit, I , 

to be paid for bj a -*- At the trial before Sir James Mansfield Ch. J. at 

bfli at 12 moBifafl, aod the Gvildholl sittings after the last Easter term, it ap- 

for after the exp^- pcared that the goods in question were origincdly sold 

Uonofthe 14 months, at two mouths' credit, to be paid for by a bill at 12 

coTeHnan'ibcUonfor ^^^^^^^5 ^^^^ more than 14 months had elapsed be- 
goods sold and de- tween the delivery of the goods and the commencement 
• W q( the action, and that the goods had not been paid for; 

whereupon his Lordship directed the jury to find a ver- 
dict for the Plaintiff, at the same time giving leave to 
the Defendant to move that a nonsuit should be entered. 

Accordingly Best Serjt. now moved to enter a non- 
suit, and insisted that the Plaintiff could not maintain 
this action, but ought to have declared upon a special 
contmct; that the principles upon which the former 
cases on this subject had been decided did not turn 
upon the question whether the period of credit had ex- 
pired or not, but whether the contract of sale were 
genei*al or special ; that the mere circumstance of the 
period of credit having expired could not convert a 

(n) YideCotktnf v. Murray, 1 Ctmpb, 335 Hotkins v. Dupery, 9 £ast»496. 
FonUr v. Suri€€i, 13 East, 605. 

special 
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special contract into a general sale of goods, and that 
the action therefore should have been brought for not 
having given the bill agreed upon, for that where any 
thing is agreed to be done besides the mere payment 
of the money, the contract is not a sale but a special 
agreement; and he observed that in DuUon v. Sohmon- 
son, 3 Bos. ^ Pull, 682. which was the last case upon 
the subject. Lord Alvanley expressed his opinion of the 
necessity of declaring upon the special contract, as well 
after the expiration of the period of credit as before. 



1806. 

Brooke 
and Others 

White. 



Sir James Mansfield Ch. J. When a person sells 
goods upon a certian credit, to be paid for by a bill at 
a certain date, he can maintain no action for goods sold 
until the expiration of the period at which such bill 
would become due, because the goods are not agreed 
to be paid for till that time : if the bill be not given, he 
may bring an action on the special contract, because 
he is deprived of the particular security agreed upon, 
but when the whole time is expired, and no bill has 
been given, why may he not bring an action for the 
money which is then due ? After the expiration of the 
period of credit, it is of no use to give the bill, for the 
party is then, entitled to receive his money. 



Heath J. I have always understood that when a 
contract is executory the party must declare specially, 
but that when it is executed he may declare generally. 
There is a case in Wilson {a) which is decisive on this 
point. 

Rooke J. I apprehend that this distinction will be 
found in all the cases, that the Plaintiff can only re- 
cover upon a special action until the time of the credit 
has expired ; but that when that has expired he may 
have a general action. 

(a) Probablj Mr. Jastice Heaih alluded to the case of Aieom r, WttU 
brook, 1 Wilt, 115. 

Chambre 
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1805. 

Brooke 
and Others 

V. 

White. 



Chambre J. The qualifications respecting the mode 
of payment are introduced for the benefit of the pur- 
chaser, and during the time to which they relate, the 
seller must sue on a special contract ; when that time is 
expired the money is absolutely due. No authority in 
point has been cited for the Defendant, and if any thing 
dropped from Lord Alvanky upon the subject, it was 
extra-judicial. 



Best Serjt. took nothing by his motion. 



May 27th. 



The title of a par- 
ohater for a Ttluble 
ooosidentioo cannot 
be defeated bj a prior 
Tolontary settlement 
of which he bad no 
notice, thoagfa he pur- 
chased of one who 
bad obtained a con- 
▼ejanoe bj fraud, bat 
of which fraod he, 
the parchaaer, was 
ignorant, (a) 



Doe, on the Demise of William Bothell, v. 

Martyr. 

EJECTMENT for certain premises, situate at Dorkr 
ing in the county of Surrey. 
At the trial of this cause before Heath J. at the last 
Jjent assizes, the following facts appeared in evidence. 
By indenture of lease and release, bearing date the 27th 
and 28th of February 1760, recited a deed of 1728. 
under which the legal estates of the lands in question 
was vested in trustees for the use of one WUliani liotAdl, 
and that the said William Bothell was desirous to settle 
the lands as after-mentioned, the said WHIiam Bothell 
conveyed to J. 5. and J. B. and to their heirs, to hold 
to and to the use of the said J. IS. and J. JB. upon 
trust to permit the said William Bothell to receive the 
rents during his life, and after his decease upon trust to 
pay the rents to any children of the said William Bothell 
till they should come of age, and then to convey to them 
as tenants in common ; and on failure of issue of William 
Botliell upon trust to convey the same to William Dud- 
lei/ and his heirs, and until such conveyance to stand 
seised thereof to the use of William Dudley and his heirs. 

(a) Vide Doe d. Oiley v. Manmng, 9 Eaat, 59. 

William 
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WilUam Dudley died in the lifetime of the said William 1805. 

Bothell, having, by his will duly executed, devised the 
premises to John Bothell of Mare House and his heirs. 
John Bothell of Mare House also died in the lifetime of 
William Bothell (the settlor in 1760), and the lessor of 
the Plaintiff William Bothell was the brother and heir 
at law of the said John Bothell of Mare House. In 1796, 
William Bothell (the settlor in 1760) executed deeds of 
lease and release,, bearing date the 3d and 4th of June 
by which, in consideration of 476/. (the receipt of which 
was indorsed on the deed), to him paid by Thomas 
Bothwell o{ Dorking, bricklayer, he conveyed the premises 
iu question to the said Thomas Bothwell, his heirs and 
assigns, for ever. Thomas Bothwell, in pursuance of 
this deed, entered into possession of the premises, giv- 
ing to old William Bothell, (the settlor in 1750,) a bond 
for 460/. the purchase-money. This bond was never 
paid by Thomas Bothwell, who was no relation to old 
William Bothell, and was in very mean circumstances. 
Old William Bothell was a very weak man; he died in 
December 1802 without issue. In February 1796, Thomas 
Bothwell sold and conveyed the premises in question to 
the Duke of Norfolk for a valuable consideration paid 
by him, without any notice of the deed of 1760, or of 
any fraud in the conveyance of 1795. The jury found 
a verdict for the lessor of the Plaintiff, saying that they 
thought the conveyance to Thomas Bothwell in 1796 
was fraudulent. 

A rule 7nsi having been obtained on a former day for 
setting aside this verdict and having a new trial. 

Best Serjt. now shewed cause. The Duke of Norfolk, 
being a purchaser from Thomas Bothwell, must stand or 
fall by his title. If a contrary rule were to be establish- 
ed, a man who has obtained an estate by fraud, has 
nothing to do but to convey that estate to a bond fide 
purchaser for a valuable consideration, and he will 

thereby 




CASES IN TRINITY TERM 

thereby secure to himself the fmits of his own fraud. 
By 27 Eliz. c. 4. s. 2. conveyances made with a view to 
defeat prior titles are declared to be " utterly void, frus- 
trate, and of no effect/' If such a construction be put 
upon the 27 EUz» as is necessary in this case for the 
support of Thomas BotkweWB title to sell, the statute 
will most properly be called a statute to protect fraudu- 
lent conveyances. How can a person convey a good 
title to a purchaser, when in his own hands the estate 
is a perfect nullity ? In Doe v. RouUedge, Cowp. 708. 
Lord Mansfield says, '^ the statute does not say a volun- 
tary settlement shall be void, but that a fraudulent set- 
tlement shall be void. There is no part of the act of 
parliament which affects voluntary settlements eo ncnme, 
unless they are fraudulent." In this case, the jury 
have found that the conveyance to Thomas Bothwdl 
was fraudulent. 

Shepherd and Bayley Seijts. contrcL insisted that the 
Duke of Norfolk, being a purchaser for a valuable con- 
sideration without notice of the deed in 1750, vras pro- 
tected ; that old Boihell himself, if alive, could not de- 
feat the conveyance to the Duke, for that though the 
deed, as between old liothell and Bothtoell might be 
fraudulent, yet the Duke, having purchased for value 
and without notice, stood in the same condition as if 
the person from whom he took had not taken under a 
fraudulent deed. They cited Prodgerv.Langham, 1 Sid. 
133. Andrew Newport's case, 1 Skyn.423. and Smartky. 
Williams, 3 Lev. 387. to shew that a deed, which was 
void in its creation, might be made good by matter er 
post facto. 

The Court were veiy clearly of opinion that the rule 
for a new trial must be made absolute ; and Sir James 
Mansfield Ch. J. observed, that they could not, without 
overturning the settled and decided law, hold that a 

prior 
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prior voluntary conveyance could defeat a conveyance 
to a purchaser for a valuable consideration ; he referred 
to the case of Evelyn v. Templar, 2 Brown Chanc. Rep. 
148. and Newstead v. Serle, cited by Lord Mansfield in 
Doe V. Routledge, Cowp. 708., in both which cases sub- 
sequent bona Jide purchases were held good, notwith- 
standing prior voluntary settlements ; and regretted that 
it had ever been decided, as was the case in Evelyn v. 
Templar, that even potice of the prior settlement would 
not defeat such a purchase. 

Per Curiam, Rule absolute. 
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1860. 




John Doe, on the several Demises of Sally Wright 
Widow, and James Camper Wright Esquire, v. 
Edward Child and Mary his Wife. 



/•tfy2d. 



THIS was an ejectment brought to recover the pos- The derisor after 
session of certain premises, part freehold and part ^•*"^ *^*** "*™* 

, f ductorj words, «* as 

copyhold, in the several parishes o( Great Stambridge, toacbing such worldly 
Little Wakerins, South Shoebury, and Paslesham, in Es- "^ P**^"*! «»**«• 

. ^ wherewith it has 

sex. The first demise by Sally Wright, and the second pUased God to bless 
by Jafnes Camper Wright, being laid on the 2d January "••» ^ 8*^* "^ ^' 
1796 ; the third demise by Sally Wright, and the fourth STfoHowLrman- 
by James Camper Wright being laid on the 2d January »«'." g»v« «» e«t»to 
1799. The cause was tried before Mr. Justice Heath at Ju hls^fteehoidTiwue- 
the Essex Summer Assizes 1804, and a verdict found for hold, and copjhoid, 
the Plaintiff, subject to the opinion of the Court, on the "J/^i'^hulMdl 

following case : hooses, ^. in man. 

James Camper, being seised and possessed of divers n«r following f to ^. 
freehold, copyhold, and leasehold estates in Essex, Mid- hegave<«allhisland«l 
dJesex, and Huntingdonshire (of which the premises in freehold, copjhold, 

and leasehold in £.,'* 
and proceeded " also I devise all mj estate freehold and copjhold in H" to him ; to B., another 
grandson, he gave all his estate, lands, ift, called or known, Spc, with 500/. ; and to C his remaining 
grandson and his heir at law, ** the house I now lire in, with all the lands. S^ helonging to the 
same, and also all my houses and lands commonly called or known, 4%. and also 500/i" Held that 
A . took only an estate for life in remainder in the devbor's estate in E, (a) 

(a) Vide Roe d. Child v. Wright, 7 East, 269. Right d. Cou^tm v. Comp- 
loM, 9 East, 2G7. Roed, AUport t. Bacon, 4 M. & S. 366. 

question 
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1805. question are part), by his will, bearing 'date the 28th 

day of January 1763, and which was duly executed so 
as to pass his real estates devised in the .following 
words : '' And as touching such worldly and personal 
estates wherewith it has pleased God to bless me in 
this life, I give, devise, and dispose of the same in the 
following manner : Imprimis, I give and devise unto my 
loving wife Sarah Camper; all my lands, houses, fife, finee- 
hold, copyhold, and leasehold, whatsoever and whereso- 
ever, and to receive the rents and profits thereof during 
her natural life; and also all my deeds, mortgages, 
bonds, and writings, of what name, denomination, or 
title soever ; and also all my stock, goods, chattels, ef- 
fects, and personal estate whatsoever and wheresoever^ 
she paying thereout the legacies hereinafter given and 
disposed of; and I do hereby nominate and appoint my 
loving wife Sarah Camper to be sole executrix of this 
my will ; and after her natui*al life, my mind and will 
is and I do hereby order, direct, give, devise, and be- 
queath all my lands, houses, fi^c. freehold, copyhold, and 
leasehold, in manner following: Igive and devise unto 
my grandson James Wright all my lands, freehold, co- 
pyhold, and leasehold, in the county of Essex (except 
herein excepted and reserved the house I now live in), 
with all the lands, yards, out-houses, stables, and all 
other conveniences and appurtenances thereunto be- 
longing and to be thereinafter disposed of; also I ^ive 
and devise unto my grandson James Wright all mv 
estate, freehold and copyhold, lying and being in the 
town of Ellington in Huntingdonshire ; and also I give, 
devise, and bequeath unto my grandson John Writrht 
all my estate, lands, S^c. known and called by the name 
of the Coal Yard in the parish of St. Giles, London ; also 
I give and devise unto my grandson John Wright the 
sum of 500/. to be paid in six months after my decease; 
and I give and devise unto my grandson Jarnes Camper 
the house I now live in, with all the lands, yards, out- 
houses, and all the appurtenances belonging to the 

same; 
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same; and also my hoases and lands, commonly 1805. 

called and known by the name of Castle Yard in Hoi- 
bom, London, and now in the tenure or occupation of 
George Oldmixon esquire ; also I give and devise unto 
my grandson James Camper 500/. to be paid when he 
shall attain the age of 21 years." The said testator , 
James Canq)er, duly sun*endered such part of the pre- 
mises in question as are copyhold to the use of his said 
will, and afterwards departed this life in the said month 
o{ January 1763, without having altered or revoked his 
said will, learing Sarah Camper his widow, and his said 
three grandsons, James Wright, John Wright, and James 
Camper who was also his heir at law. Upon the death 
of the said testator, his widow Sarah Camper entered 
into the possession of the said freehold and copyhold 
lands in the county of Essex, and continued in posses- 
sion of the same, together with the other property de- 
vised to her by the said testator, during her life ; and 
upon her death, the said James Wright, the testator's 
grandson and devisee in his will named, entered into 
the possession of the said lands in Essex, and continued 
in such possession till his death, which happened in 
Jvbf 1796, leaving James Camper Wright, one of the 
lessors of the Plaintiff, his heir at law ; and thereupon 
the said James Camper Wright, and Sally Wright, the 
other lessor of the Plaintiff, or one of them, entered 
into the possession thereof as the devisees named in 
the will of the said James Wright, and the said lessor 
of the Plaintiff, James Camper Wright, was duly admit- 
ted to the said'copyhold. James Camper, the grandson 
and heir at law of the said testator, departed this life in 
the year 1768 intestate as to the said freehold and co- 
pyhold lands in Essex, leaving the Defendant Mary 
Child, his only child and heir at law, and also heir at 
law of the said testator. The said Defendants, Edward 
Child BXid Mary his wife, brought an ejectment on their 
joint demise against thfe lessors of the present Plaintiff 
Vol. I.N. S. Z for 
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1805. for recorery of the lands and premises in South SAodvrf 

^^^'^^^ and Paglaham, and obtained judgment thereon in Aft- 

chaebnas term 1798, and by virtue thereof entered into 
Child possession not only of the premises in South Shodmrf 

and Paglesham, but also of the premises in Great Si 



bridge and Little Wakering, and the said Defendants 
have or one of them hath been admitted to the siud 
copyhold, and they are now in possession of all the said 
premises, as well freehold as copyhold. 

The question reserved for the opinion of the Court 
was. Whether^ the lessors of the Plaintiff or either of 
them were entitled to recover the possession of the said 
freehold and copyhold lands ? 

This case was first argued in Trimty term 1804 by 
Williams Serjt. for the lessors of the Plaintiff^ and Bat 
Serjt. for the Defendant ; and again in Hilary term 1806 
by Shepherd Serjt. for the former, and Lens Serjt. far 
the latter. 

Argiimenisfor the lessors of the Ptamt^. — ^The qaestion 
js. Whether James Wright took an estate in fee or oaly 
for life 7 There are no words of limitation added to tk 
devise, and therefore, according to the rule of law laid 
down in Roe d. Bowes v. Blacket, Cowper, 238. it is onlj 
an estate for life, '^ unless it can be found from the 
whole of the will taken together, and applied to tk 
subject matter of this devise, that the testator's inten- 
tion was to give a fee ;'' but if, firom the whole will so 
taken together and applied to the subject matter, socir 
an intention can be collected, the Court, acc<»ding to 
the same case, ought to give it effect. No technical 
words are necessary to give a fee. The word '• estate'* 
carries a fee, because it shews an intention to give the 
whole interest, yet that is not a technical word ; and it 
will be admitted that the devisee of the Huntimgdomhin 
estate would take a fee under the will. If the testator 
had employed technical expressions to give a fee in his 

HwUii^' 
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HwUingdomhire estate^ it might have afforded ground for 1 806« 

limiting the devise of the estate in Essex to an estate 
for life ; but as he has used words of common parlance 
throughout the whole will, thej must be construed ac* 
cording to the obrious meaning of the expressions. In 
the introductory clause* he speaks of his worldly and 
personal estate, and then says, '^ I devise and dispose 
of the same in manner following*" Now the words 
" the same" are words of reference, and if it appeared 
to be his intention to dispose of the whole interest, may 
be coupled with the word ''estate" which precedes 
them, in which respect this case differs materially from 
that of Denji y. Groskiih Ccwp* 657. where the introduc- 
tory clause was not connected with the devise by any 
words of reference. Introductory words have been con- 
sidered of weight in shewing the testator's intention to 
give a fee in many cases, as in libetson v. Beckunth, Cos* 
iemp. Talb. 167. and in FrogmorUm d, Brvrnpstone v. Hfy- 
hfday, 3 Burr. 1618. Lord Man^kld and Wibnot Js. 
thought the introductory clause very material to shew 
that the testator's whole worldly estate was in contem- 
plation, and the latter thought it much the same as if 
it had been repeated in e&ch clause. In that case, there! 
were no words of limitation, but the testator's intention 
being apparent, the Court gave it eflfect. So in the case 
of Grayson v. Atkimon, 1 Wih. 333. in which no words 
of limitation were used, the Court, in order to give effect 
to the testator's intention, connected a general residuary- 
clause with the words ** temporal estate'' in the introduc- 
tory clause, and so gave a fee. It is not contended 
that introductory words alone will give a fee, but where 
the intention is apparent from the whole will, a parti- 
cular devise maybe coupled with the introduct<^ words 
to give effect to the testator's intention. The case of 
Maunday v. Maunday, 2 Stra. 1020. Cas. temp, Hardw. 
142. proceeded upon this principle, and in Sffdth v. Cof- 
fia^ 2 H. Bl, 444. the words " worldly estate" in the in- 

Z 2 troductory 
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1806. troductory clause were allowed to enlarge the expre»- 

sions in the residuary clause. In these different cases, 
the words by which the introductory clause was con- 
nected with the subsequent part of the will, were " of 
the same," " thereof," " and of it," which must be con- 
sidered as synonymous. The intention of this testator 
to give the same estates to all his grandsons is mani- 
fest ; he devises to them all in nearly the same terms, 
not making use of any technical words ; and in order to 
make up an equality, he gives to his grandson Job 
Wright the sum of 600/., and unless James Wright were 
to take a fee, he might never receive any benefit equal 
to 600/. It is admitted that Jiomes Wright took a feeio 
HuntingdcnsMre, and as the word '' estate'' is used in tbe 
devise to John Wright, he must take a fee in the landi 
devised to him ; the remaining devisee, James Cam/er, 
was the testator's heir at law, and as there is no devise of 
the reversion, he must have intended that his heir at hi 
should have a fee, since it would have descended to hin 
independent of the will ; yet in the devise to his heirit 
law he neither uses the word '' estate*' or any words of li- 
mitation, but devises in much the same terms as he bad 
devised to James Wright the lands in question. It most 
be concluded, therefore, that the testator considered 
such a devise as sufficient to carry a fee. The rule laid 
down by Lord Vaughan, in Gardiner v. Sheldon, Vaugkas^ 
262. that an heir shall never be disinherited, except by 
express words or necessary implication, has been orer- 
ruled; the rule, according to WiUes Ch* J. in Moomf- 
Heaseman, Willes, 141, is, that the intention of the testa- 
tor ought to appear plainly in the will itself^ otherwise 
the heir shall not be disinherited. 

Arguments for the Defendant. — It has not been shewB 
that the will contains any words by which the int^od1l^ 
tory clause is coupled with the subsequent devise. It I 
is true that the word *' same" is a word of reference, and 
relates to the introductory clause, but it is not snSf 

cieDtly 
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ciently connected with the devise to make the intro- 1805. 

ductory words operate upon them. The words *' of the 
same'' have been said to be synonymous with " thereof,** 
but it was decided in Goodwright d. Bakery. Stacker, 5 T. 
Rep. 13. in which the word " thereof*' was used, that 
the introductory words were not sufficient to carry a fee. 
As to the supposed intention of the testator, there would 
be no inconsistency in giving a larger portion to his 
grandson by his son than to either of the grandsons by 
his daughters ; there is nothing to shew his intent to 
give equal portions, for as the values of the respective 
lands devised do not appear, it cannot be inferred by 
the bequest of 600/. that he intended thereby to create 
an equality. The case of Frogmorton v. Holyday was not 
decided upon the effect of the introductory words, but 
turned upon the effect of a charge which the Court 
thought sufficient to carry a fee. In Ibbeison v. Beckwiih 
the will contained the word '* estate." So in Maundy y. 
Maundy the question was. Whether a devise of ground- 
rents to the testator's younger children and their heirs was 
sufficient to carry the reversion in the land, there being a 
manifest intention to disinherit the heir at law. And in 
Smith V. Coffin the will contained a residuary devise of 
all the testamentary estate. Lord Chief Justice De Grey 
in Frogmorton v. Wright, says, " though the probable in- 
tent of the testator was an absolute disposition, yet it 
is not a certain intent, nor is it a legal disposition. 
There is no case where the introduction of the will only 
has been held to give a fee, where the words of the de- 
vise import an estate for life ; and though sometimes 
the devise of $in estate may carry a fee simple, yet a de- 
vise of a house will not do it.** These words may be 
applied to the present case, which is a devise of lands 
Only, without any thing to give an inheritance. In the 
case of Right d. Mitchell v. Sidebotham, 2 Dougl. 759. 
there was the strongest reason to conjecture that the 
testator meant to give a fee of the lands in question, 

Z 3 for 
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1805. far after a general introductory dause lespectang hk 

worldly goods and estates, the testator devised to his 
wife, her heirs and assigns* ''all his lands in A./ and 
then gave and bequeathed to his wife aforesaid all his 
lands, tenements, and houses in £., and made her sde 
executrix ; yet the Court held that the wife took only as 
estate for life in the lands in B, Lord M au ^ ld saying 
that the rule of law was established and certain ; tliat 
express words of limitation or words tantanK>iint aie 
necessary to pass an estate of inheritance ; and BttOerJ. 
that it was impossible for the Court to niake that only 
one devise which the testator had made two. 
The opinion of the Court was this day ddirered by 



Sir James Mansfield Ch. J. This case has bea 
long depending, not so much on account of any dosbti 
entertained by my brothers as by myself; the rest of the 
Court being of opinion that the Defendant is entitled to 
judgment) and though I now defer to the opinions of niy 
brothers and the Judges of the Court of Kin^M Benchia), 
yet I must declare that if it had fallen to my lot only fa> 
decide the case, I should have decided it in fiEtvoor of tbe 
lessor of the Plaintiff. It is not necessary that I sbouU 
state the will at large, but, as an apology for having so 
long adhered to my opinion against the great authori^ 
both of my brothers and of the Judges of the Court of 
Kings Bench, I will refer to those parts of it which made 
an impression upon my mind. The will begins with 
these general words : " As touching such worldly and 
personal estate wherewith it has pleased God to bless 
me in this life, I give, devise, and dispose of the saiu 
in manner following ; imprimis, S^c" Now the first cir- 
cumstance which induced me, perhaps too hastily, to fonn 
an opinion of which I have never been able to divest my- 
self was this introductory clause, which according to 

(a) See Doe, d. Child v. Wright and Others, 7 T. IT. 04. wliere the nar 
quettioD, arising upon the sane will, was argued aD4 decidM. 

several 
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several authorities seemed to me to denote an intention 1805. 

in the testator not to die intestate as to any part of his 
property* There may be some question whether these 
words are so connected with the premises in dispute as 
to have the effect attributed to them in former cases. 
Arguments of this sort are extremely oice. But it ap- 
peared to me that the words were so placed in the will, 
and were so followed by the disposition of the several 
parts, as to render it very improbable that the testat(Nr 
meant to die intestate as to any part of his property. It 
is observable that he includes freehold, copyhold, and 
leasehold in the devise in question ; and there can be 
no doubt that the leasehold passed absolutely by the 
general words. It is also observable that he gives an 
express estate for life to his widow ; and it appears that 
be intended to make a general disposition of his fortune 
among his three grandsons, two sons of his daughter, 
and one son of his son. This circumstance also made 
an impression upon me, and seemed to shew the general 
intention. It is further observable, that in one devise 
the testator uses the word '' estate," where he gives his 
property in the county of Huntingdon to his same grand- 
son John without words of limitation ; and it is admitted 
that the devisee takes an estate in fee in the premises si- 
tuated in HtuUiiigdonshire by reason of the word " estate.*^ 
That word is not used vrith respect to the premises in 
Essex, To impute an intention to give di^erent estates 
in premises which are disposed of in the same general 
way without words of limitation, is to suppose a very 
improbable thing ; and, if the testator meant to give 
only an estate for life in the lands in Essex, he could not 
have intended to give a larger estate in the lands in Hun- 
tingdonsfure ; and vice versd, if he intended to give a fee 
in Huntingdonshire, he must have intended to give the 
same in Essex. The argument may be applied both 
ways. Those, who think that he intended to give a fee, 

Z 4 will 
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will say that the word " lands" ought to be enlarged hy 
the word " estate ;" and those, who think that only aa 
estate for life was intended, will say that the word 
*' estate *" should be restrained by the word '* lands." The 
last circuitfstance which weighed with me was the de- 
Tise to the heir at law, which is made in the same ge- 
neral manner without words of limitation. The testator 
must have known that the son of his son was his hdr 
at law ; and if he did know it, it appears to me most 
incomprehensible that he should give that grandson an 
estate for life by his will in premises of which he nude 
no other disposition. Every man knows that an estate 
undisposed of goes to his heir at law ; the testator most 
therefore have known that he was only giving part of 
that which would descend to the devisee if not given at 
all. It seems to me therefore impossible but that bj 
the general words of devise to his heir at law, he .mut 
have intended to give him a fee ; and if he did mean to 
give a fee to his heir at law, it is difficult to suppose 
that he did not mean to give the same estate to hb 
other grandsons, since he makes use of the same words. 
These are the circumstances which, from the first read- 
ing of this case, have made an impression upon mj 
mind, which unfortunately differs from that entertained 
by seven learned Judges. Though I am bound there- 
fore to say that this is still my opinion, yet I entertain 
it with great doubts of its solidity. Many cases have 
been cited, on which it would be wasting time to ob- 
serve. The result of them appears to me to be this, 
that an heir at law is not to be disinherited unless by 
words of limitation, or by expressions which directlj 
or by inference beyond all doubt shew an intention to 
give an estate in fee to the devisee ; and if any of the 
authorities come up to the present case, my opinion is 
certainly wrong. . Many of them are very strong, es- 
pecially that in the House of Lords of Doe d. Mdior ? . 

3/oorf 
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Moore (a). My brother Heath indeed has furnished me 1805. 

with a case which is stronger than any, but to which I 
never could have agreed. It is Spirt v. Bence, Cro. Car. 
368. The testator had three sons Thomas, Francis, and 
Henry. . He first devised the lands to Thomas and the 
heirs male of his body, remainder to Francis and his 
heirs. Then other lands to Francis and the heirs male 
of his body, remainder to Henry and his heirs. Theu 
other lands to Henry and his heirs. After this he de- 
vised other premises to Henry without words of limita- 
tion ; and again other premises to Henry and his heirs, 
remainder for want of heirs of his body to Francis for 
ever. And because the word " heirs^ was not immedi- 
ately connected with every pait of the disposition to 
Henry, the Court thought that he took only an estate 
for life in those premises to which no words of limita- 
tion were added. This is certainly a very strong case* 
The others I shall not go through, as my opinion is 
founded upon the particular circumstances of this case 
as distinguishing it from others. At the same time I 
cannot entertain this opinion without admitting that in 
almpst all the cases where questions of this sort have 
arisen, it has been next to impossible, out of a Court of 
Justice, to doubt of the testator*s intention to give the 
thing absolutely to the devisee. When a man gives a 
house, he supposes that he gives it In the same manner 
as he gives a personal chattel. On the other hand, it 
may be said that as the common sense of mankind 
proves the intention to give an absolute estate, particu- 
lar circumstances indicating such intention cannot 
prove it more strongly than the general devise ; and 
that nothing therefore ought to be relied upon but ex- 
press words in the will. And this certainly is the safest 
side ; for it cannot be denied that where wills are inter- 
preted on the force of particular circumstances indicat- 
ing particular intentions, decisions so founded are more 
likely to lead to litigation than those which are founded 

upon 

(a) 1 JBos. & PuU. 658. 
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1806. upon adherence to the general rule« that unleBS there 

be express words of limitation or something which ren- 
ders it necessary to give an estate of inheritance, the 
heir at law shall not be disinherited. WheneTer a case 
is decfded on circumstances, others who are to judge 
afterwards may receive a different impression from the 
same case ; whereas the adherence to a general rule is 
more calculated to avoid uncertainty. I am bound to 
think that the opinion of my brothers is founded od 
more solid grounds than mine. They hare adhered to 
the safer sid6 ; and I suppose that the parties will be 
satisfied after having the opinion of seven judges upos 
the question. Judgment must be now given for the 
Defendant. 

Per Cvriam, Judgment for the Defendant 
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Thompson v. Collins. /d^ sd. 

THIS was an action of osnuf^si^ fiwr work and labour^ if ^ .aaor exeoato 
brought by the Plaintiff, who was a sailor.on board ^vtioies prescribed 
a certain ship caUed the Meattn-, of which the Defend- i^!^J;J^j^ 
ant was owner, to recover the amount of his wages. •'^ ^niog the voj- 

The cause came on to be tried at the Sittings after ^pj^^^i^ 
last Mkhadmas term, before Mr. Justice Chambrts when whom cumot he ••- ^ 
a verdict was found for the Plaintiff for W. lOt., sub- f«**i»^iwdoeim>t, 

- ^,-, *-,i. " oaoseqaenoe of 

ject to the opimon of the Court on the following case : tooh piiuidenige, ibr- 

On the 19th February 1803, the Plaintiff shipped WthUwige^ 
himself as a sailor on board the ship Menior, at Port cMehebnotereB 
Marsa in Jamaica, for a voyage firom Jofrunoi to Lcmdoi^ i»^i« ^ apropor- 
and afterwaixis served on board the ship during the voy- ^ iil^*^^**^ 



age. At the time of his entry be signed the articles oommon with the 
prescribed by the statiite37 Gfo.3e.73. The MaUar ^^'^^^•^ 

. OOBBt of MNI plOB- 

had several pipes of Madura on board, which were denge. 
shipped at Madeira on the outward-bound voyage, and 
stowed in the fore part of the ship, and secured in the 
usual manner by a strong partition of deal boards to 
prevent the crew from getting to them. When the ship 
set sail firom Jamaica on her homeward-bound voyage 
the partition was secure. In the course of her passage 
from Jamaica to London the paitition was broken down 
by some of the crew, but by whom the same waa done 
could not be ascertained. Six of the casks were plug- 
ged by some of the crew, but it was not proved th&t. 
the plaintiff was concerned in the transaction. Upon 
the landing of the casks plugged there was found a de- 
ficiency in their contents to the amount of 162 gallons. 
The Defendant, the owner, paid all the other men th^ 
wages, deducting their proportionable valoe of the Ma- 
deira lost. 

The question for the opinion of the Court was, Whe- 
ther the Plaintiff was entitled to recover? 

BeU 
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Best Seijt. for the Defendant was called upon to be- 
gin. The form of agreement, to be entered into be- 
tween the master and mariners upon West India voy- 
ages is expressly prescribed by 37 Geo. 3. c. 73. s. 11. 
Whatever conditions, therefore, are to be found in the 
articles contained in the schedule of that act must be 
binding upon the parties. At the conclusion of the 
articles it is agreed '^ that each seaman and mariner 
who shall well and truly perform the above-mentioned 
voyage (provided ahoays that there be no plunderage, 
embezzlement, or other unlawful acts committed on 
the said vessel's cargo or stores) shall be entitled to 
fheir wages or hire that may become due to him pursu- 
ant to this agreement." The right to wages, therefore^ 
is subject to a condition ; and if there be any plunde^ 
i^e or embezzlement, the right to wages is forfeited. 
The terms of the proviso being clear and precise, can- 
not be done away by construction. Many of the marine 
laws appear at first repugnant to justice ; but they are 
founded on policy, and have therefore been supported. 
It appears fit>m MoUoy, book 2. chap. 3. s. 9. that 
if goods are embezzled, the master may deduct the 
amount out of the mariners' wages ; for before the ma- 
riner can claim his wages out of what the ship hath 
earned, the ship must be acquitted from the damage 
that the merchant hath sustained by the negligence or 
fault of the mariners. It is also said in Bellamy v. Rus- 
sell, 2 S/iow. 167. that there is a custom between the 
master and hired seamen to dediibt out of their wages 
what goods are damnified. And Gould J. in Lane ?. 
Cotton, 1 Ld. Ray, 650. referred to the same custom, 
and cited arecord of 24 Ed. 3. (a), from Molloy, book 2. 
chap. 3. 8. 16. It may be thought unjust that every 
mariner should be subject to bear his share of the em- 
bezzlement, though he may not have been privy to it 

{a) Tbe judgment in Ui«t case w», that eveiy master of a ship is bond 
to answer for every trespass whatsoever done bj his setTants Id his ship. 

Yet 
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Yet such was the law before 37 Geo. 3., which only 
carries the same principle further, by subjecting the 
mariners to lose their whole wages in case of embezzle- 
ment. 



1806. 

Thompson 

V. 
Ck>LLlNt. 



Sir James Mansfield Ch. J. Whether the Defend- 
ant in this case be entitled to deduct out of the Plain- 
tiff's wages his proportion of the embezzlement, in the 
same manner as has been done respecting the other 
seamen, might perhaps afford some question ; but no- 
thing has been tendered, and no money paid into court, 
and we have only to determine whether the Plaintiff be 
entitled to recover. If, however, the right to a deduc- 
tion be considered as a question of importance, and the 
Defendant will pay into court the rest of the Plaintiff's 
wages, together with the costs of this action, I should 
have no objection to let this case stand over to next 
term, in order to consider further the question of de- 
duction ; but in that case the Defendant must pay the 
costs of the argument. As to the act of parliament, 
nothing can be more unreasonable than the construc- 
tion set up for the Defendant ; the words relied upon 
are, *' that each seaman and mariner who shall well and 
truly perform the above-mentioned voyage (provided 
always that there be no plunderage, embezzlement, or 
other unlawful acts committed on the said vessel's cargo 
or stores) shall be entitled to their wages or hire that 
may become due to him pursuant to this agreement." 
From these general loose words the Defendant would 
contend, that if any goods to the amount of 5s. be plun- 
dered or embezzled by A., or any unlawful act commit- 
ted hy A., B. and every other sailor on board shall lose 
his whole wages. The words, therefore, must be con- 
strued respectively to every sailor who shall plunder, 
embezzle, or commit an unlawful act. There is no 
foundation, therefore, for a forfeiture of the whole wages, 
and I suspect that there is as little for a proportionable 

deduction ; 
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deduction ; for notwithstanding what is said in Moltoy, 
if such be the rule of law, it is scarcely posaible but that 
it must have been often mentioned in our books, and as 
well known as any rule of maritime law, since frequent 
occasions must have arisen for the application of it. 



Heath J. It is the general marine law of Eurtjpe, 
mentioned in the Canwlato del mer, that if any sailor 
embezzle goods, the amount shall be deducted from his 
wi^es, and his baggage seized for it. 

RooKE J. There is a clause in the articles which 
shews that the construction now put upon them by the 
Court is right, for it is '' agreed (in a former part) be- 
tween the masters and officers of the said ship^ that 
whatever apparel, furniture, and stores eacfai of them 
may receive into their charge, belonging to the said ship, 
shall be accounted for on her return ; and in case any 
thing shall be lost or damaged, through their careless- 
ness or insufficiency, it shall be made good, by such 
officer or seaman by whose means it may happen to the 
master and owner of the said ship.'' This clearly shews 
that each person is to answer for his own default. 

Chambrb J. concurring, 

Judgment for the Plaintiff (a). 

SkqJierd Sejjt. was to have argued on the other side. 



(a) Tk« DeTendaiit did nU deiire a farthw arguoMat vpon the footinff 
dedactioo. 
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Cooke t^. Mijnstone. /k^ sd. 

/fSSUMPSIT. The first count of the declaration •"» Plaintiff 
-/x was for not delivering 36 chaldrons of soil or breezi i^^^^^enLt to "****" 
according to a special contract between the Defendant deiiTertoUorbreexe, 
and the Plaintiff; to which the ononey counts were ]II»eThirttdhre. 

added. oeiTed, proved that 

At the trial before Sir James Mamfidd Ch. J. at the ^^•'•^ "«^k 

'^ agreed to deliver 

Guildhall sittings in this term, it was proved that the goD, he, the Piaintur, 



Defendant having agreed to supply the Plaintiff with p"* ^ ^* *»«^ 
36 chaldrons of soil at seven shillings per chaldron^ the ^Bdant refused to 
Plaintiff paid 2/. bs. as earnest ; that the Plaintiff ^u^^ tiM mA. 
afterwards sent his barge and demanded the soil, offers ^^ roooter damases 
ing at the same time to pay the remainder of the pur- for the non-deUrery 
chase-money as soon as the soil should be put on board, *" the fint ooimt, oa 

■' . r •oooontofthe rari- 

but that the Defendant refused to deliver it on account aaoe; Dor the si, 6«. 
of a dispute with the Plaintiff respecting the wharf "^ ^ ••«»*' 

, « beoanse the agree- 

from whence it should be loaded. It appearing, how- meDtwaattniin 
^ver, that soil and breeze were very different things, it '"«•• («) 
was objected for the Defendant, that as the Plaintiff 
bad declared upon a contract for the delivery of soil or 
breeze, and had only proved a contract for the delivery 
of so.iU he must be nonsuited ; whereupon the Plaintiff 
insisted that he was entitled to a verdict for 2/. 6«. on 
the count for money had and received. His Lordship 
thought that as the Plaintiff had proceeded upon a con- 
tract which never appeared to have been rescinded by 
any act or agreement between the parties, but only broken 
by a refusal of one party to perform it, he was not at 
liberty to recover the deposit upon the count for money 
had and received, and accordingly nonsuited the Plain- 
tiff, but gave him liberty to move that the nonsuit 
should be set aside, and a verdict entered for him, if 
the Court should be of opinion that he was entitled to it. 

(o) Aod see Fuker t. Samudm, 1 Camp. 190. 

Accord- 
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Accordingly, a rule nisi for that purpose having been 
obtained. 

Best Serjt. shewed cause. When the contract or^- 
nally made has been put an end to, the Plaintiff, under 
the count for money had and received, may recover 
back any thing paid by virtue of that contract, as ap- 
pears from Totoersr. Barret, 1 Term Rep. 133 .but it also 
appears from that case, as well as from Weston v. Davma, 
DougL 23. that if the original contract be still subsist- 
ing the Plaintiff cannot recover for money had and re- 
ceived. Now, in the present case, the original contract 
still subsisted, and the Plaintiff himself considered it 
as subsisting, and made it the ground of his demand. 
The case of Giles v. Edwards, 7 Term Rep. 181. is dis- 
tinguishable from the present, for there the Defendant 
having undertaken to perform his part of the contract 
within a limited time, which he neglected to do, the 
Plaintiff abandoned the contract altogether, as he had 
a right to do, and brought his action for money had and 
received. But here the original contract still subsisted, 
no act to determine it having been done by either par- 
ty ; and the Plaintiff considered it as subsisting, and 
made it the ground of his demand. 

Shepherd Serji. contrci. Notwithstanding the Plaintiff's 
failure upon the first count, on account of the mistake 
in describing the contract, he is entitled to recover 2/. 
65. upon the count for money had and received. It was 
ruled in Harris v. Oke, Bull N. P. 139. that where the 
evidence is sufficient to warrant the action on the gene- 
mi count, supposing that no special agreement had 
been laid in the declaration, the Plaintiff may recoTer 
on the general count notwithstanding the special count, 
whether he attempt to prove it or not. And the role 
was recognized in Payne v. Bacomb, DougL 651. Now 
here the Plaintiff had a clear right to recover the 2i5j. 

unjustly 
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paid, together with such damage as he has sustained 
by the non-delivery of the goods ; but having failed 
to prove the contract, he 4s still entitled to a verdict for 
21. 5s. unjustly retained by the Defendant. Where an 
action is brought upon a policy of insurance, and it 
turns out upon the proof that the voyage never com- 
menced, the Plaintiff is allowed to resort to the count 
for money had and received to recover the premium. 
In the present case, the Defendant, by refusing to de- 
liver the goods, put an end to the contract of sale. 
But in the cases of Weston v. Downes and Power v. 
Wells, Cowp. 818. the breach complained of was of 
something collateral to the contract of sale, viz. the 
warranty ; and the thing sold remained in the posses- 
sion of the buyer. But in Tmoers v. Barret, where the 
contract was put an end to by the return of the chaise 
according to the terms of the agreement, the Plaintiff 
was allowed to recover on the general count. And 
where is the difference between the goods being returned 
to the seller, and remaining in the seller's possession on 
account of his refusal to deliver them ? In the case of 
Giles V. Edwards, the Defendant having neglected to 
perform his part of the contract, the Court thought that 
the Plaintiff had a right to abandon it. In Hunt v. SUk, 
6 East, 449. where the agreement was, that the Defend- 
ant should repair a house and execute a lease to the 
Plaintiff in 10 days, in considemtion of 10/. to be paid 
on the execution thereof, and that the Plaintiff should 
liave immediate possession ; the Plaintiff having paid 
the 10/. immediately, and the Defendant having refused 
to repair within the time, it was held that the Plaintiff 
could not recover the 10/. on a general count. But the 
ground of the decision was, that the parties could not 
be put in statu quo, the Plaintiff having had possession, 
and that he ought therefore to have brought his action on 
the contract. But the present case is like that of a man 
going into a shop and ordering goods to be sent to him, 
VoL.I. N.S. A a for 
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for which he pays : if, in such case, the shopkeeper wm 
to refuse to send home the goods, might not the buyer 
recover his money on a general count for money had 
and received ? As to the supposed surprise and want 
of notice, the Defendant may always apply for a bill of 
particulars ; and if he omit to do so, he is, liable to every 
thing which can be proved applicable to any count in 
the declaration. 

Cur. ado. vdl. 



by 



On this day the opinion of the. Court was pronounced 



Sir James Mansfield Ch. J. This was an acti<mibr 
the non-delivery of soil or breeze according to a ooft- 
tract entered into between the parties, and for which 
money had been paid by way of earnest. There ws 
also a count for money had and received. The franiai 
of the special count in the declaration unfortunateiT 
supposed soil and breeze to be the same thing, but tbe 
fact proving otherwise, the Plaintiff failed in establisk- 
ing that count. He then wanted to go into evideooe 
on the count for money had and received, in order to 
recover back what had been paid by way of earnest 
The case appears to me unUke any of those cited. If 
the Plaintiff were allowed to go into the evidence fe 
which he contends, the consequences might be senoos: 
he seeks to recover, not upon the contract on which lie 
has declared, but upon a different contract, and upon 
a giound which the Defendant could not possibly be 
prepared to meet. In Giles v. Edwards, the Plainttf 
had no other demand against the Defendant than that 
for the 10/. IO5. paid to him, which constitutes the dif- 
ference between that case and the present. The ca>e 
of Towers v. Barret has no resemblance to the present: 
the special contract there being at an end, the money 
paid in respect of that contract was to be returned, and 

might 
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might therefore be recovered under the general count. 
Indeed the cases in which it has been decided that a 
Plaintiff may> if he fail on his speeied contract, resort 
to a general indebitatus assumpsit, are unlike the 
present in this respect, that in truth the special con* 
tract is put altogether out of the case as not being pro- 
perly complied with. But in this instance it would be 
very strange to allow the Plaintiff to recover on a ge- 
neral indebitatus assumpsit, and stiU leave him his right 
of recovery for nonrperformance of the special contract. 
It is said, however, that he has a right to insist on< the 
special contract and on the general contract at the same 
time* recovering under the one his damages for noa*- 
perfennance, and under the other his money paid ; bat 
I the cases only warrant a permission to the Plaintiff to 
I resort to his general connt when his special eonlnract 
li has failed altogether. I apprehend the rule to be thia; 
^ -where a party declares on a special contract, seeking to 
I recover thereon, but fails in his right so to do altogether, 
he may recover on a general count, if the case be such 
that, supposing there had been no special contract, he 
might still have recovered for money paid or for work 
and labour done. As in the case of a Plaintiff suing a 
Defendant as having built a house for him according to 
agreement ; there, if he fail to prove that he has built it 
according to agreement, he may still recover for his work 
and labour done. In Buller's Nisi Prius (a) the rule is 
thus laid down, " if a man declare upon a special agree- 
" ment, and likewise upon a quantum meruit, and at the 
.** trial prove a special agreement, but different from what 
** is laid, he cannot recover on either count; not on the 
" first, because of the variance, nor on the second, be- 
*' cause there was a special agreement ; hv.t if he prove 
" a special agreement and the work done but not pur- 
suant to such agreement, he shall recover upon the 



1805. 



^€ 




(a) Ed. 2« p. 1S9. W«twer r. Bmrnms. 

Aa2 



« 



quantum 
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** quantum meruit, for otherwise he would not be able to 
" recover at all." In Payney.Bacomb, I suppose there 
was a special agreement by the Defendant to pay a share 
of the expences of the suit in the Exchequer, but that 
agreement had not been strictly pursued by him, and 
consequently he recovered for the money actually laid 
out by him to the Defendant's use, on evidence of his 
connection with the Defendant in that suit, and the ob- 
ligation of the latter to pay. That case, therefore, pro- 
ceeds on the ground that there was no special agree- 
ment still subsisting and in force between the Plaintiff 
and Defendant, on which the former was entitled to re- 
cover. In this case, if we were to allow the Plaintiff to 
go into the evidence which he offered, it would amount 
to sayii^ that there was no evidence of a subsistiiig 
special agreement, when in truth there was such evi- 
dence. The consequence of such a rale would be to in- 
troduce the means of practising great surprise upon De 
fendants. 
Per Curiam, Rule discharged. 
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(IN THE HOUSE OF LORDS.) 



Peter Isaac Thellitsson Esquire, George Wood- /«M25flu 
FORD Tif BLLussoN Esquire, Charles Thellusson 
(the Elder) Esquire, Ann Thellusson Widow, 
The Honourable Augustus Phipps and Maria his 
Wife, William Lukin Esquire and Ann his Wife, 
late Ann Thellusson Spinster, and Augusta 
Charlotte Crespigny Widow, «. The Reverend 
Matthew Woodford Clerk, Emperor John 
Alexander Woodford Esquire, James Stanley 
Esquire, William Thellusson, Frederick Thel- 
lusson,EdmundThellusson,AlexanderThel- 
lusson.ArthurThellusson, and Thomas Thel- 
lusson, Infants, and his Majesty's Attorney-Ge- 
neral. 



PETER THELLUSSON, Esq., by his will dated Deriia of iwi ud 
the 2d of AprU 1796, after directing his debts to ^^^"1^^ 
be paid, and bequeathing certain specific and pecuniary «xeeiitoi», ud ad- 
leeracies, gave, devised, and bequeathed to the Respon- ■M«t»to» in tnut, 

,V , rrr »/. . X O f j T. tO ItJ OUt tlw p«r- 

dents, Matthew Woodford, James Stanley, and Emperor ,,,^|y -^ j,^ ^^ 
John Alexander Woodford, their heirs and assigns, his *«™g ^ Mtm of 
capital messuage at Plaistow m the county of Kent, and ^ ji., tnd c. ud 

of Ilif gnukboB, i>., 
the SOD of il., ftodof snch other soni as A. then had or might have, and of i«eh iarao aa 1>. might 
have, aad of such istne aa aoy other lona of A. might have, and of inoh aooa aa B, and C might 
have, and of sach bane aa such aons might have aa should he liriog at the time of the toatator'a de- 
cease, or bom in due time afterwards, and dnring the lires and life of the aorriroTa or aorriTor* to 
receive the rents and pro6ts of the real estate devised and to he porohaaed, aad lay oat the aame, 
from time to time, as thej should arise, in land ; and, after the death of the aarvivor of aneh persoBt, 
to divide the whole into three lots, and to conrej one to the eldest male lineal desoendant of eaoh 
of bis three sons in tail male, with remaindera to the second and third, and every other male lineal 
descendant, with croas remaindera in tail male : remainder to the troatees in fee, vpoo tnat to fell 
and pay the prodnce to the king, to be applied to the naeof theaioking fond, aa diodd bo directod 
by parliament. This ia a good deviae at law, and eqnity will enforee the tmata. 

Aa3 the 
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the furaiture, books, horses, S^c. in trust to permit his 
wife to hold and enjoy them during her widowhood, and 
gave her other legacies, all which bequests were to 
be in satisfaction of dower ; he then directed that on 
the death or marriage of his wife, the trustees should 
sell the estate at Flaistow with the furniture and other 
articles gireH to hear, and that the money f>roduced by 
the sak ^ould be considered as part of the residae of 
his personal estate ; then, after other devises and lega- 
cies, he gave and devised all his manors, messuages, 
lands, tenement6,.aind lier^itaments at Broadtworth and 
certain other places in the county of York, and the ad- 
vowson of the church of A/orr in l^at county, and all 
the lands and hereditaments for the purdiase whereof 
he had entered into any contracts in writing, with the 
benefit of such contracts, and all other hiu real estates, 
unto and to the ut^e of the said Matthew Woodford, Jame$ 
Stanley, and Emperor John Alexander Woodford, their 
heirs and assigns for ever, upon the trusts thereinafter 
mentioned. And as to the rest, residue, and remainder 
of his personal estate, he gave and bequeathed the same 
to the same trustees, their executors, administrators, and 
assigns, upon trust that they should, as soon as con- 
veniently might be after his decease, invest the same in 
the purchase of freeholjl estates of inheritance in fee 
simple, or of copyhold estates of inheritance in England 
(so that the copyhold estates did not exceed one-fourth 
in proportion of the whole of the premises directed to 
be purchased), upon the trusts thereinafter mentioned ; 
and he directed that his trustees, their heirs and assigns, 
should stand seised of the real estates devised to them, 
and of the freehold and copyhold estates directed to be 
purchased, " upon trust that they, the said Matthew 
Woo^ord, James Stanley, and Emperor John Alexander 
Woodford, and the survivor and survivors of them, and 
the heirs and assigns of such survivor, do and shall, 
from time to time during the natural lives of my sons 

Peter 
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Peter Isaac Thelltisson, George Woodford Thellusson, and 
Charles Thellusson, and of my grandson John Thellusson, 
son of my said son Peter Isaac Thellusson, and of such 
other sons as my said son Peter Isaac Thellusson now has 
or may have, and of such issue as my said grandson 
John Thellusson may have, and of such issue as any 
other sons of my said son Peter Isaac Thellusson may 
have, and of such sons as my said sons George Woodford 
'Thellusson and Charles Thellusson may have, and of such 
issue as such sons may have as shall be living at the 
time of my decease, or bom in due time afterwards, 
and during the natural lives and life of the survivors 
and survivor of the several persons aforesaid, collect 
and receive the rents and profits of the manors or 
lordships, messuages, lands, tenements, and heredita- 
ments, herein-before by me devised, and so to be pur- 
chased as aforesaid." The testator then directed that 
his trustees should, from time to time, invest the money 
to arise from such rents and profits in such purchases 
as he had therein before directed to be made with his 
personal estate; andt^at they should from time to time 
collect, receive, lay out, and invest the rents and profits 
of those estates in the same manner ; aiid he directed 
his trustees from time to time to cut such timber upon 
the estates devised and to be purchased, as should be 
tit to be cut, and to sell the same and invest -the mo- 
ney arising by such «ales in such purchases as were 
therein before directed to be made with this personal 
estate, and the rents and profits of real estates devised 
and directed to be purchased ; and he empowered the 
tiustees to make leases, and generally to act in the 
management of the ti'ust estates as if the same were 
their own. He then directed, that, after the decease of 
the several persons, during whose lives the rents and 
profits of the estates devised and to be purchased were 
directed to accumulate, an equal partition should be 
made by his trustees of the estates, and that the whole 

A a 4 thereof 
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thereof should be divided into three lots of equal value, 
or as near thereto as possible; and as to the first allotr 
ment directed as follows : " I do hereby direct that the 
premises contained in one of such allotments shall be 
conveyed to the eldest male lineal decendant then liv- 
ing (and who shall be entitled to the first choice of 
such allotments) of my said son Peter Isaac Thelbm-m 
in tail male, with remainder to the second, third, fourth, 
and all and every other male lineal descendant or de- 
scendants then hiring, who shall be incapable of taking 
as heir in tail male of any of the persons to whom a 
prior estate is hereby directed to be Umited, of my said 
son Peter Isaac Thellusson, successively in tail male; 
with remainders in equal moieties to the eldest and 
every other male lineal d€t0cendant or descendants then 
living of ^my said sons George Woot^ard Thellussom and 
Charles Thdlusson, as tenants in common, in tail male, 
in the same manner as hereinbefore directed with re- 
spect to the eldest and every other male lineal descend- 
ant or descendants of my said son Peter Isaac Thellmsm, 
with cross remainders between or among such male li- 
neal descendants as aforesaid of my said sons Georgt 
Woodford Thellusson and Charles Thellusson in tail male ; 
or, in case there shall be but one such male lineal de- 
scendant, then to such one in tail male ; with remainder 
to the use of them the said Matthew Woodford, Jama 
Stanley, and Emperor John Alexander Woodford, their 
heirs and assigns for ever, upon the trusts and to and 
for the intents and purposes hereinafter mentioned, ex- 
pressed and declared of and concerning the same.* 
He then directed the estates included in one other of such 
allotments to be conveyed to the use of the eldest male 
lineal descendant then living (and who was to have the 
second choice of such allotments) of his son Georgt 
Woodford Thellusson in tail male, with similar remainders 
o the second, third, fourth, and every other male li- 
nea. descendant or descendants then living of the said 

Georp 
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George Woodford TheUusson saccessively in tail male ; 
and with similar remainders in equal moieties to the eld- 
est and eyery other male lineal descendant or descend- 
ants then living of the said Peter Isaac TheUusson and 
Charles TheUusson, as tenants in common in tail male, 
with similar cross remainders ; and with the ultimate 
remainder in the same manner, to the use of the trus- 
tees in fee simple, upon the trusts thereinafter men- 
tioned. He then directed the estates included in the 
remaining lot to be conveyed to the use 6{ the eldest 
male lineal descendant then living of his said son 
Charles TheUusson in tail male^ with similar remainders 
to the second, third, fourth, and every other male lineal 
descendant or descendants then living of his said son 
Charles TheUusson successively in tail male; vnth remain- 
ders in equal moieties to the eldest and every other male 
lineal descendant or descendants then living of the said 
Peter Isaac TheUusson and George Woodford TheUusson, 
as tenants in common in tail male, vnth similar cross 

I 

remainders, and vnth the ultimate remainder in the same 
manner to the use of the trustees in fee simple, upon 
the trusts thereinafter mentioned. And he directed 
that his trustees, their heirs or assigns, should stand 
and be seised of the estates by him devised and so 
to be purchased as aforesaid, upon failure of male lineal 
descendants of his said sons Peter Isaac TheUusson, George 
Woodford TheUusson and Charles TheUusson as afore- 
said, in trust to sell all the said estates, and to pay the 
money to arise from the said sales unto His Majesty, 
his heirs and successors, kings and queens of England, 
to be applied to the use of the sinking fund in such 
manner as should be directed by act of parliament. 
He then empowered the trustees to invest money in the 
stocks or in any government or real securities, until 
convenient purchases could be found, or a sufficient 
sum of money be accumulated to make proper pur- 
chases, and declared that the interest, dividend, and 

annual 
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aanual produce of the said 6tocks, funds, and secori- 
ties should accumulate in the same manner and for the 
same purposes as the rents and profits of the lands to 
be purchased as aforesaid were thereinbefore directed 
to accumulate. The testator then ordered that his 
trustees should never permit a larger soni than 500/- 
to remain at any one time, in the hands of any private 
banker ; but that all the monies which they should re- 
receive, exceeding that sum, should, when receiyed, be 
paid into the Bank of England, and remain there until 
laid out as before directed. He then made certain pro- 
visions for the appointment of kiew trustees in the room 
of any trustee dying or declining to act. And with re- 
spect to the advowson of the church of Mcarr, and any 
other advowson belonging to any other estate that 
might thei'eafter be purchased by his trustees, he di- 
rected that his trustees should, as the same should re- 
spectively become void, present a proper person theretOi 
who should, for that purpose be nominated by one of his 
said sons in rotation, the eldest having the first nomi- 
nation, and the like nomination to be made by the 
eldest male lineal descendant of his said three soos 
respectively, in the order and rotation aforesaid, if be 
should be capable by law of making such nominatioo 
when the church should become vacant, or in due time 
afterwards ; otherwise the eldest male lineal descendaDt 
of the next brother was to present to such living ; and 
if, when such livings should become void, or in doe 
time ailtei*wards, no male lineal descendant of any of 
his said sons should be capable of presenting thereto, 
he directed his trustees for the time being to present to 
them. The testator then directed, that from the time 
when any person should become entitled to any share 
of the estates, they, and all persons claiming under 
them, should from thenceforth use the surname of Thd- 
lusson only ; and in default thereof, Ke directed that the 
estates should be sold^ and that the money arising from 

the 
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the sale of them should be paid to His Majesty, his heirs 
and successors, kings and queens of England, to the 
use of the sinking fund, in such manner as should be 
directed by act of parliament. He then directed that 
in case he should in his lifetime enter into any contracts 
for the purchase of any lands, tenements, or heredita- 
ments, and should die before the necessary conveyances 
were executed, all such contracts should be completed 
and earned into execution by his said trustees after his 
death, and that the purchase-monies for them should be 
paid by them out of his personal estate, and that the 
deeds and conyeyances should be made to them, their 
heirs, and assigns ; and that they should &tand and b^ 
seised and possessed of all and singular the premises to 
be conveyed to them, upon, under, and subject to such 
and the same uses, trusts, limitaticms, provisoes, and 
conditions as were by his will declared of the estates 
thereby du'ected to be purchased with the aforesaid re- 
sidue of his estate and effects in manner diereinbefore 
mentioned. And he appointed his three trustees and 
his wife executors and executrix of his will. 

The said Peter Thdhtsson departed this life on the 
21st day of July, without altering or revoking his said 
will. At the time of his decease, his wife and his said 
three sons by her were living. The said Peier Isaac 
Thellusson was his eldest son and heir at law, and was 
then of the age of 36 years ; the said George Woodford 
TheUusson was his second son, and was then of the age 
of 33 years ; the said Charles TheUusson was hts third 
son, and was then of the age of 28 years. His said 
three daughters were living. Maria, the eldest of 
them, was married to the said Augustus Phipps ; Am 
(now the wife of the said Wil&am Lukin) and Augusta 
Charlotte (afterwards the wife, and now the widow of 
the said Thomas Chamfion Crespigmf) were both then 
unmarried. The said P^er Isaac Utellusson, at his 
father's decease, had issue John TheUusson, then of the 

age 
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age of 1 1 years ; George Thellusson, then of the age oT 
six years ; Henry TheUusson, then of the age of five 
years; Francis TheUusson, then of the age of seyen 
years ; and CaroUm Thelhuson, then of the age of four 
years. The said George Woodford TheUusson, at hit 
father's decease, had issue two daughters, Mary Am 
TheUusson, then of the age of seven years ; and GeorgUma 
TheUusson, then of the age of two years. The said 
Charles TheUusson the elder, at his father's decease, had 
issue one child Charles TheUusson, then of the age of 
five months. At the time of ^the decease of the said 
Peter TheUusson, the wife of the said Peier Isaac TheUus- 
son, was with child, and was soon after delivered of 
twin-bom sons called WUliam and Frederick. The said 
James Stanley renounced the executorship, and declined 
acting in the said trusts of the will of the said Pete 
TheUusson, and executed an instrument disclaiming the 
same. The property of the said Peter TheUusson, which 
he made subject to the accumulating trusts of his will, 
consisted of real estates in England of the annual valoe 
of 4500/., and of some real estates in the West India, 
and of personal property estimated at above 6OO,000£ 
Some time after the decease of the said Peter TheUusson, 
two suits were instituted in the Court of Chancery re- 
specting his will ; one of them was upon a bill filed by 
his widow and children against the acting trustees and 
executors of his will, and against the two sons of the 
said Peter Isaac TheUusson bom after the testator's de- 
cease, and also against the Attorney-General praying 
to have the trusts of the will declared void, and the 
real estate conveyed to the said Peter Isaac TheUusson 
as heir at law of the testator, and the personal estate 
divided among the Plaintiffs, according to the statute 
of distribution ; the other of the suits was instituted 
upon a bill filed by the acting tmstees and executors of 
the will of the said Peter TheUusson against all the other 
persons who were parties to the first suit^ praying to 

hare 
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have the trusts of the will established and carried into 
execution, and the necessary directions given for that 
purpose. • Both the original and cross cause cune on be- 
fore Lord Loughborough assisted by Sir R. Pqtper Arden 
Master of the Rolls, Mr. Justice Buller, and Mr. Justice 
Laurence in Lincoln's Inn Hall, on the 5th of December 
1798, and were heard by his Lordship on that day and 
several subsequent days. On the 19th of February 
1802, his Lordship pronounced his decree in both 
causes, and thereby dismissed the bill in the original 
cause, so far as it prayed that the limitations and dis- 
positions contained in the will of the said Peter Thelhu- 
son of and concerning his said real estates, and the 
general residue of his personal estate, and the rents, 
issues, and profits of such estates, and concerning the 
estates directed to be purchased, and the rents and 
profits thereof, and the trusts thereof, might be declared 
Toid : and his Lordship in the cross cause declared that 
the will ought to be established and the trusts of it per- 
formed and carried into execution, and declared the 
devises and limitations of the estates contained in the 
will to be good and valid in law, and decreed and gave 
directions accordingly. The said Peter Isaac TheUusson, 
after the said decree, had three sons bom, viz. Edmund 
Thellusson, Alexander ITieUusson, and Arthur Thellusson ; 
and the said Charles Thellusson (the elder) also had one 
son bom, viz. Thonuxs Thellusson, all of whom were made 
parties to the said suit and proceedings ; and the said 
Ann, one of the testator's three daughters, after the 
said decree, intermarried with the said William Lukin, 
who was likewise made a party to the said suit and 
proceedings. 

The appellants apprehended they were aggrieved by 
the said decree, because it dismissed the bill in the ori- 
ginal cause, so far as it prayed that the limitations and 
dispositions contained in the will of the said Peter Thel- 
lusson, concerning his real estates, and the general resi- 
due 
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due of his personal estate, and the estates to be pur- 
chased under the trusts of his will, and the rents, is- 
sues, and profits thereof, might be declaied void ; and 
because in the cross cause his Lordship directed that 
the trusts of the will ought to be performed, and de- 
clared the derises and limitations of the estates con- 
tained in the will to be good and valid, in law ; and so 
far they appealed from it, for the foUowiiKg Reasons: 

That the trust, attempted to be created by Mr. IM- 
/us9atis will, being of the class of executory trusts cre- 
ated by will, must depend for its validity on its beii^ 
instituted for those purposes, and limited wtthia those 
boundaries, which the law prescribes for trusts of that 
description; but it was neither instituted for thi^e 
purposes, nor limited within those boundaries!. 

1st. It was not instituted for the purposea which the 
law prescribes for those trusts. The nature of it was 
to create an equitable estate of inheritance, commencing 
at a futtire time, without limiting an intermediate equi- 
table estate commensurate with the interval. By the 
old law, limitations of this kind were illegal. For the 
purpose of enabling parties to provide for those reason- 
able occasions of families, which could not be provided 
for except by allowing future estates of freehold to be 
limited without a limitation of such a previous inter- 
mediate estate, they were first admitted into wills ; and 
afterwards when uses were introduced, the uses raised 
by them were admitted among those whieh on account 
of the fairness and utility of their object, courts of 
equity thought binding on the consciences of ti^ustees, 
and the performance of which they would on that 
ground compel by a subpcend. Thus the circumstance 
of their being created for the meritorious purpose of 
providing for the reasonable occasions of families, was 
the ground on which the uses raised by these limita- 
tions were admitted among those which Courts of 
Equity would execute ; and of course, if they were not 
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created for a purpose of that nature, the ground for the 
interference of Courts of Equity does not arise. In the 
present case there was no such ground : Mr. TheUusson's 
will is morally vicious, as it was a contrivance of a parent 
to exclude every one of his issue from the enjoyment 
even of the produce of his property during almost a 
century ; and it is politically injurious, as during the 
whole of that period it makes an immense property un- 
productive, both to individuals and the community at 
large ; and by the time when the accumulation should 
end, it would have created a fund, the revenue of which 
would be greater than the civil list, and would theref(»re 
give its possessor the means of disturbing the whole 
ceconomy of the country. The probable amount of the 
accumulated fund, in the events which have happened, 
was stated in the Appellant's bill, and admitted in the 
answer, to be 19,000,000/. ; and in case any of the per- 
sons answering the description of heir male, when the 
period of suspence ends, should be a minor, and his 
minority should continue 10 years, it would increase the 
amount of that third to the sum of 10,802,373. ; so that 
if the whole property should center in one person, and 
that person should have a minority of 10 years, after 
the end of the period of suspence, (a circumstance by 
no means improbable, particularly as Mr. George Wood" 
ford Thellusson has been long married and has no son,) the 
whole accumulated fund would amount to 32,407,120/. 

2d. The trust was not confined within that boundary 
which the law prescribes for trusts of that description, 
(even though it be admitted that all the lives, during 
which the accumulation was to be carried on, were in 
existence at the time of Mr. TheUusson's dece^nse,) as 
one circumstance, which materially affects the period 
of suspence, and which enters into every case in which 
the suspence of property has been held legal, does not 
enter into the present case. 

In examining the cases decided on limitations of this 
kind, it will appear that in every one of them all the 
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lives, during which the period of suspence was directed 
to be carried on, were evidently the lives of persons 
immediately connected with or immediately leading 
to the person in 'whom, under the trust first limited 
to take effect at the end of the suspence, the property 
was to vest. Thus (to instance the two cases in which 
the accumulation was supposed to have been furthest 
carried on) in that on Lady Demioii's will {a). Miss Midgla/, 
during whose life the property might be in suspence, 
was the mother of the second son to whom the property 
vras devised ; and in Long v. Blackall {b), the testator^s 
posthumous son was immediate ancestor to the heir in 
whom the property was directed to vest ; but in the pre- 
sent case, not one of the first lives has an immediate 
connection with, or immediately leads to the person 
benefited. In the sense we are speaking oC the life 
of any stranger was equally connected with and would 
equally lead to ** the respective male descendant of the 
testator's son," as the lives assigned by him for the pe- 
riod of suspense. A material difference therefore in t 
point, considerably influencing the purpose and boun- 
dary of the suspence, exists between the present and 
all the decided cases. 

3d. The use made by Mr. Thdlmson of the rule, al- 
lowing a suspence of the absolute ownership of property 
to be carried on for any number of lives in being, is a 
fraud on the mle. 

It is a maxim of law, which admits of no exception, 
that nothing shall be effected by indirect means^ which 
cannot be done in a direct manner. Now a possible 
suspence of property for 25 years was held to be void in 
Sir John Lade's case (c) ; and in the late case of Proctor 
V. T/ie Bishop of Bath and Wells (d), the Court of Common 
Pleas unanimously decided against the legality of a 
possible suspence of property for 24 years. Where 

(a) In the Register Book, under the title HarrUcn r.Harriwam, 81 JtJm 1726. 
(6) 7 Term Bq>. 100. (c) Lad» w. Holford, AmU, 479. S Bmrr. 141C 
(i) 2 F. BL 158. 
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property is suspended through the medium of lives, if 
the lives be those of persons connected with the ulti- 
mate owner, the persons, whose lives form the period 
of suspence, will generally be the parents of the parties 
ultimately benefited, and will not therefore be more than 
one or two lives at the utmost. Now the probable dur- 
ation of one or two such lives fall short of 21 yeai-s ; 
but if an unlimited number of lives be taken, they will 
reach a century. It is observable, that the probable 
duration of the lives assumed by Mr. Thellusson reaches 
70 years. Thus, therefore, if the rule be taken to ex- 
tend to any number of lives, it will follow, that though, 
where a number of years directly constitute the term of 
suspence, property cannot be suspended from vesting 
absolutely during 25 years, according to the determina- 
tion in Sir John Lade's case, or during 24 years, accord- 
ing to the case of Proctor v. The Bishop of Bath 8f Wells, 
yet by assigning for the period of suspence a number of 
lives, whose average duration is equal to a given num- 
ber of years, and thus indirectly making years, not lives, 
to constitute the period of suspence, property may be 
suspended for a whole century ; and the present will be 
cited on future occasions, as a case in point for extend- 
ing the period of suspence to 70 years. Thus Mr. 7%e/- 
litsson's will is a fraud on the nile. When, in the Duke 
of Notfolk's case (a). Lord Nottingham pronounced for 
the legality of an executory limitation, which kept the 
absolute ownership of a term of years in suspence for 
one whole life, and thereby extended the period allowed 
for the suspence of a term beyond what had been set- 
tled for it in the preceding case of Child v. Bayley (6), 
the possibility of the abuse of that extension of exe- 
cutory limitation was strongly pressed upon him ; and 
he answered it in these remarkable words, '' It has been 
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(a; 3 CAm. Ca, 1. Clume. Bep, 829. 2 Fruaum, 72, 80. PoOts. 104. 
and Lord IfottmgkQm*» MS. J^p. in Mr. Hargrm€*s possession. 
(h) CroJae. 460. 1 Hoi. Ab. 612. PoImct 48, 3SS. 
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urged at the bar. Where will ycra stop, if you do not atop 
at ChUd and Bayley*^ case ? I answer, I will stop every 
where when any inconvenience appears ; no where be- 
fore. It is not yet resolved, what are the utmost bounds 
of limiting a contingent fee upon a fee ; and it is not 
necessary to declare, what are the utmost bounds to a 
springing trust of a term : whenever the bounds of rea- 
son or convenience are exceeded, the law wilf quicklj 
be known." The use made by Mr. TheUus9om of the rale 
is, both in a private and public view unreasonable and 
inconvenient: and is still more objectionable, as by car- 
rying on directly an accumulation for 70 years, whid 
directly could not be carried on for one-third of such t 
number of years, it is a fraud on the rule itself. Thiis» 
therefore, the time pointed out by Lord Noittngham k 
come ; and it is necessary that it should be known, that 
the rule is to be understood with this limitation, tliat 
whenever, from the number or quality of the liyes chosea 
it is evident that accumulation, and not a family fot- 
pose, is the object of the trust, the bounds of the rea«n 
and convenience of the rule are exceeded, and a fraad 
has been practised on the rule. It is objected to tlui 
conclusion, that any enquiry into the reasonableness. 
convenience, or fairness of the use made of the nilf 
must lead to uncertainty, and to an exercise of discre- 
tion which the Bench has always disclaimed ; but tlu$ 
does not follow. As much uncertainty and as great u 
exercise of discretion attends all decisions upon unooo- 
seionable contracts, as will attend decisions on the rea- 
sonableness, convenience, and fairness of the use made 
of the rule in question. A contract may be objectioB- 
able for its unreasonableness and unfairness, withoii 
being objectionable on the ground of either to such i 
degree as will induce a Court of Equity to rescind it: 
but still there is a degree in which Equity will interfere. 
" To set aside a conveyance, there must,** Lord Thurbf 

quality 
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said in the case of Gvynne v. HeaUm (a), ^ be an ine- 
quality so strong, gross, and complete, that it must be 
impossible to state it to a man of common sense without 
producing an exclamation of the inequality of it.*' So 
in respect to the rule in question, it may be mucb abused, 
without a Court's being justified in taking notice of the 
abuse ; but when the abuse is so strong,, gross, and 
complete, that every man of common sense, to whom it 
is stated, must exclaim against it, the case supposed 
by Lord Nottingham is come, and Equity will interfere 
to set it aside. That the rule has been strongly, grossly, 
and completely abused in the present case, appears not 
to be doubted. 

4th. The trust is not limited within those boundaries 
which the law requires for trusts of this description, 
because the will attempts to protract the accumulation 
during the lives of persons unborn at the time of the 
testator's decease, the testator having selected for that 
purpose the lives of such persons as might not be bom 
till within due time after his decase ; and the persons 
thus described cannot be considei*ed as persons actually 
bom in his lifetime. 

It is true that for some purposes, as at the common 
law to take by descent, and by 10 if 1 1 WU&am 3. e, \Q\ 
to take by way of remainder, a child, who is m vetdre sd 

m 

mere when the estate designed for him would devolve 
upon him if he were bom, becomes entitled to it after 
he is bom, and may then enter upon it and divest it 
from the first taker. But his title to enter upon die 
estate after his birth is not a consequence of his sup-* 
posed existence during the time he was in ventre sa mere; 
but because by his taking by descent, the law, at the 
instant of his birth, invests him, though a posthumous 
child, with the character of heir, and consequently with 
an the rights of heirship ; and because, when he claims 
by way of remainder, it is expressly provided by 10 4r 

(«) 1 UroMM Cktme, tUp. 1. 

Bb2 WWiU. 
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11 Wil. 3. c. 16. that the remainder shall vest in him 
upon his birth. If the law considered him to exist 
before his birth, the 'freehold, during the time of his 
.being in 'ventre sa mere, would be vested in him in the 
eye of the law, and for the purposes of law ; but that 
-clearly is not the case ; for while he is m venire sa mere 
the law vests the freehold in the immediate taker, as 
heir, with every right and burthen of heirship, so that 
after the birth of the nearer heir he even retains the 
profits of the estates against him. That class of lives, 
therefore, which is now the subject of observation, 
neither had nor could have an existence, either in fact 
or in law, in the lifetime of Mr. TheUusson. It follows, 
that by the admission of them into the term of suspence, 
the boundary, prescribed by law for the suspence of real 
property, has been exceeded. No cases, the subject of 
which is real property, can be mentioned in which a 
child in venire sa mere has been held to be in existence 
for any purpose, except to limit the estate of the first 
devisee, or for the actual benefit of the child himself, 
being the substituted devisee. In Bennett v. Honeys 
tDood{a), Lord Bathurst declared that the Court had never 
construed a child in ventre sa mere to be actually bom 
at the time of the death of the testator, except in the 
case of a devise to the children. Cases upon trusts of 
personal estates are not applicable to cases of the pie- 
sent description arising on devises of real estates ; for 
those rules of law, respecting real estates, which require 
that an estate of freehold should be actually vested in 
some person, and therefore deny a legal existence to a 
child in ventre sa mere, even for his own benefit, are in 
no wise appUcable to trusts of personal estate. The 
case of Long v. Blackall is the only case where the law- 
fulness of making a child in ventre sa mere a life, for the 
purpose of suspence, appears to have been admitted ; 
but that was a case of personal estate. Now as there 

(a) Ambl, 708. 
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is no law which denies a legal existence to a child tn 
vefUre sa mere, where personal estate is concerned, it 
seems (especially where, as in Long v. Blackall, it gives 
effect to a provision made by a parent for a child) that 
there is a strong ground to contend, that a child in ventre 
sa mere shall, in the eye of the law be supposed to epst 
for his own benefit, and that there should be a strong 
disposition in the Courts to favour such an argument ; 
but in the present case, from the impossibility of sup- 
posing the freehold to be in the child while in ventre sa 
mere, the argument is wholly inadmissible. Admitting, 
however, that the lives in question were, for some pur- 
poses of law, in existence in the lifetime of Mr. Thellus- 
son, they certainly were not in existence for the use he 
made of them. In the cases where the nine months 
have been mentioned, as a period allowed for protract- 
ing the suspence of property, it is generally added that 
the nine months were allowed for the sake of the post- 
humous child intended to be benefited by the protrac- 
tion ; but a single instance cannot be produced, where 
the nine months have been added for any other purpose ; 
and perhaps an instance cannot be brought, where the 
Courts have had occasion to mention the nine months 
without adding at the same time, that they were allow- 
ed merely for the benefit of the posthumous child. 
Then how does the argument stand ? A posthumous 
child is in fact unborn at the testator^s decease ; the 
law allows that, when after his birth he answers the 
character of heir taking by descent, and also in some 
cases especially provided for by act of parliament, his 
being in ventre sa mere shall not deprive him of an estate, 
to which, if actually bom at the time of its devolution, 
he would have been entitled. To argue from this that 
for all purposes, and particularly for purposes which, 
as in the present case, operate to their prejudice, post- 
humous children shall, in the supposition of law, be 
thought in existence, is unjustifiable. 

Bb3 5th 
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6dt. In otlier respects, the •otpence eFidently ex- 
tends beyond the lives of persons in being at the testsr 
tor^s decease. 

The classes of lives are described by the testator in 
the following words : 1st. '* During the natural lives of 
my sons Pti^ Isaac Thdhitscm, George Woodford Thd- 
lusion, and Charles Thdhtsson. 2d. And of my grandson 
Jolm Tbellusson,,son of my said son Peier Isaac TbeOm- 
spH' 3d. And of such other sons as my said son Pdff 
Isaac Thdlusson now has or may have. 4th. And of 
such issue as my grandson Jclm Thdhisson, son of nj 
said son Peter Isaac Theliusson may have. 5th. And of 
such issue as any other sons of my said son Peier Isam 
Thdlusson may have. 6th. And of such sons as mj 
said sons George Woodford TheHusson and Charles Thd- 
lusson may have. 7th. And of such issue as sudi 
sons may have, as shall be living at the time of mj 
decease, or bom in due time afterwards.^ 

The question is. Whether all the lives mentioned in 
this part of the will must necessarily have been in ex- 
istence in the lifetime of the testator, or whether some 
of them might come into existence after his decease \ 
On the last supposition the devise is evidently too re- 
mote. Now unless the words in the 3d, 4th, 5th, 6th. 
and 7th members of the sentence are restrained by the 
qualifying words, '' as shall be living at the time of my 
decease, oir bom in due time afterwards,'' which are in- 
troduced at the end of the last member of the sentence, 
they manifestly extend to persons who might be bom 
after Mr. Thellusson's decease. But the qualifying 
words cannot, upon any principle either of granmiatical 
or legal construction, apply to them. In conunon sense, 
by every rule of grammar, and according to every prin- 
ciple and precedent of legal construction, words of re- 
lation are always exclusively referred to the next im- 
mediate antecedent, unless such exclusive reference 
embarrasses the sentence. But in the present case. 

the 
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the sentence will not only not be embarrassed by con- 
fining the reference in the last member of the sentence 
to the next immediate antecedent in that sentence, but 
the sentence will be embarrassed in an extreme degree, 
by extending the reference to any prior member of it. 
It will not be embarrassed by confining the reference 
to the last antecedent in the last member of the sen- 
tence, for every member of the sentence will then be 
complete in itself ; every member will have its word of 
relation, and an antecedent word to which it explicitly 
refers ; but it will be embarrassed in an extreme degree 
by extending the reference to the prior members of the 
sentence. The restrictive words cannot be applied to 
the first or second members of the sentence, without 
making them absolute nonsense ; this alone leads to 
the conclusion, that they were not to be referred to the 
other members of the sentence, especially as without 
them, and steinding by itself, each of those members is 
perfect* If the restrictive words are referred to the 
third and fourth members of the sentence, one half of 
them must be omitted, or the reference will make them 
perfect nonsense ; for the words '' bom in due time af- 
terwai'ds" can never be referred to the words ''now 
has ;" as it is impossible that a testator, speaking of 
sons living, when his will is made, can describe them 
as sons bom in due time after his decease. The fifth 
member of the sentence is complete without the restrict 
tive words : they do not, however, make nonsense of 
it ; but then they leave it altogether open, to the full 
force of the objection ; as by every rule of constmction 
the restrictive words, if they are applied to that mem- 
ber of the sentence, must be referred to the " sons" 
mentioned in it, and not to the " issue of the sons." It 
is impossible to suppose that a testator of the age of 
64, at the time he made his will, should have it in his 
contemplation to provide for the event of there being 
in existence, at the time of his decease, a son of an un- 

B b 4 born 
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born grandson of his body ; yet to that supposition the 
reference of the restiictive words^ to the word ** issue* 
in the fifth member of the sentence^ necessarily leads. 
Now if they are referred to the word "sons," the word 
''issue" is left unqualified ; and then among the lives, 
during which the period of suspence is to be carried on, 
must be reckoned all the issue of the sons, whenever 
such issue is bom. It is apprehended, that this is the 
only admissible construction, and that the legal boun- 
dary of suspence is therefore exceeded. 

6th. Finally, the testator exceeded the bounds pre- 
scribed by law for the suspence of property, in the 
clause by which he directed the property to be invested 
in the funds till purchases could be found. 

The proper and only legal mode of declaring the 
trusts of those investments, for the purpose probably 
in the contemplation of the testator, was directing the 
dividends and annual produce of them to be applied to 
the persons and in the manner in which, if lands were 
actually purchased and settled, conformable to the 
trusts, the rents of them would be applicable. This 
the testator did not, but on the contrary, expressly 
directed the accumulation to be carried on till the pur- 
chases were actually made ; so that the beneficial own- 
ership of the property would be suspended, not only till 
all the lives, during which it was directed to be accu- 
mulated, should expire, but during such further period 
of time as might elapse between the decease of the last 
surviving life and the completion of the last purchase. 
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The Respondents, Matthew Woodford, James Stanley, 
and Emperor John Alexander Woodford, prayed that the 
decree might be affirmed, for the following Reasons: 

The 
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The validity of the disposition made by the late Mr. 
TheUusson of that part of his real and personal estate^ 
which was the subject of the appeal, depends solely on 
the question, whether the period, during which he di- 
rected the enjoyment of the property to be suspended, 
and the accumulation of the rents and profits of it to be 
carried on and continued, exceeds the bounds allowed 
and established by the laws of England for the suspen- 
sion of the beneficial dominion of property and the com- 
plete and absolute power of disposing thereof. As the 
law stood at the time of Mr. Thellusson^s decease, it was 
perfectly settled that the absolute vesting of property 
might be postponed, and the accumulation of it conti- 
nued during the lives of persons in being, and the life 
of the survivor of them, and for 21 years after the sur- 
vivor's decease, and a further number of months equal 
to the duration of pregnancy. Now the term of sus- 
pence and accumulation directed by Mr. TheUusson is 
confined to the lives of the persons in being at the time 
of his decease, or bom in due , time afterwards, t. e. in 
ventre sa mere at his decease, and the life of the longest 
liver of them ; and thus, being confined to lives in ex- 
istence at the death of the testator, or to come into ex- 
istence within the period of gestation immediately after 
his death, without any reference to any further number 
of years, it not only does not exceed, but it falls short 
of that boundary to which, according to established 
rules, it might have been lawfully protracted. 

And the Respondents, Edmund TheUusson, Alexander 
TheUusson, Arthur TheUusson, and Thomas TheUusson, 
being infants, submitted their rights and interests 
under the said will, so far as they were or might be af- 
fected by the said appeal, to the consideration of their 
Lordships ; and in case their Lordships should be of 
opinion that the limitations in the said will might be 
modified and altered in such manner as to give effect 
to the general intent of the testator, the said Respond- 
ents 
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ents humbly submitted that they might eventvally be 
entitled to the whole <^ or to a share ia the said testa- 
tor's deyised estates. 

A. PiGOTT, for the DeTisees in Trust 

R. Richards. 

C. Thomson. 

The Respondents, WUliam TheUmson and Frederick 
Thellusson, being infants, submitted their rights and 
interests under the said wUl, so far as they were or 
might be affected by the said appeal, to the considera- 
tion of their Lordships ; and in oase their Lordships 
should be of opinion that the limitations in the said will 
might be modified and altered in such a manner as to 
give e£Eect to the general intent of the testator, the said 
Respondents humbly submitted that they might event- 
ually be entitled to the whole of or to a ahare in \ht 
said testator's devised estates. 

T. M. Sutton. 

S. C. Ck>x. 

The Respondent, His Majesty's Attorney-General, 
trusted that the said decree might be aflirmed, for the 
following, among other. Reasons : 

1. The only question is. Whether the testator hai 
transgressed any of those i-ules of law or equity which 
were sanctioned and established by decisions of Courts 
of Justice at the time when he made his will ? That an 
executory devise is good, which is to take effect in pos- 
session after the determination of any number of h?e5 
of persons actually bora, and after the death of a child 
in ventre sa mere (allowing for the period of gestation of 
such child), is a rule which cannot now be shakeo, 
without shaking the foundation of the law. In the 
present case, on the determination of only nine Uves, 
there will be a vested estate in possession, and the 
vesting therefore of the property in question is not 

postponed 
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poBtponed for a longer period than the law allows. 
There is nothing in this case which in technical Ian* 
guage tends to a perpetuity. An estate may be limited 
to one for life, remainder to another for life, remainder 

• 

to a third, and so on to twenty persons for life ; nay a^ 
settlement has, by the directions of a Court of Equity, 
been made, limiting an estate to fifty persons in being 
for their successive lives, and no inconvenience has ever 
been apprehended from such limitations. The rule has 
been laid down in plain and intelligible terms, with 
iieference to the very circumstance of the number of 
lives, that it does not signify how great the number of 
lives is, for it is but for the life of the survivor, and 
therefore but for the life of one person* A man may 
appoint 100 or 1000 trustees, and the survivor shall 
appoint a life estate that would be within the line of a 
perpetuity. The Judges have never been aware of the 
difference between one life and twenty lives. Every 
executory devise is good that does not tend to make an 
estate unalienable beyond the period allowed by law as 
to legal estates, which cannot be rendered unalienable 
beyond the time at which the remainderman, who was 
not in existence at the time of the limitation of the es« 

* 

tate, would arrive at the age of twenty-one. The Court 
has no criterion to judge of the inconvenience arising 
from restraining the alienation of property by executory 
devise, except by analogy to the restraint which the 
common law allows to be put on the aUenation of real 
property (a). 

2. The notion that an executory devise is good or bad, 
according to the number of lives after which it is to 
take effect, never occurred to any Judge or Lawyer un- 
til the present case ; nor can such a notion be supported, 
unless it shall be determined that a Judge is to decide 
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upon the particular circumstances of each particuhr 
case^ and that he is not to look for a general role, but 
for particular instances in which the general rule hai 
been acted upon. In the Duke of Norfolk's CAse, Lord 
Nottingham, so far from deciding upon the principle that 
executory devises must depend upon the rule of conre- 
nience or inconvenience, has positively declared that 
he intended to confine executory devises and trasts witlh 
in the limits of estates tail, and without any exceptioi 
he gave the same limitation to executory devises and 
trusts ; the extent of the property, the cruelty or kind- 
ness of the disposition, cannot be permitted to operate 
upon the decision of a Court of Justice. The intentkm 
of the testator in this case is clear and certain ; it it 
consistent with the inile of law ; that intention cannot 
be controuled by ideas of its fitness or unfitness, of its 
policy or impolicy ; the intention of the testator is con- 
sistent with the settled rules of law at the time when 
his will was made, and therefore the will must be estab- 
lished. 

3. The objection that the doctrine of executory de- 
vises is not applicable to a trust of accumulation is to- 
tally unfounded ; the attention of a Court of Equity 
has been frequently directed to a trust of accumulation. 
There are many cases in which accumulation has been 
directed by the court because the testator has expresslj 
directed it (a) ; others in which it has been directed, be- 
cause the will contained indications of such an inten- 
tion (6) ; and others in which the attention of the Court 
has been so particularly called to the legality of the 
accumulation directed, as to fix the period beyond which 
such accumulation was not to extend ; the objectioD 
has never been before made, even in aigument, except 
in the case of Lady Dennisan's will, when it was raised 



(a) Hopkins ▼. HopkiM, Cat. temp, Talbot, 44. 
(6) Gibson t. Ld. Mumford, 1 Ves. 4S5« 
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in argument but without success (a); it has always been 
considered in the power of a testator to direct an accu- 
mulation of the rents and profits of his estates for the 
same period of time during which the law allows a tes- 
tator to render his estate unalienable. If that is not 
the period during which the trust of accumulation is 
to continue, what other period is to be substituted ? 
May the accumulation be permitted for one life, or for 
three lives, or for twenty ? Different Judges may en- 
tertain very different opinions upon the subject ; one 
good life may be more than equal to fifty bad lives. 
The rule, therefore, which can neither be extended nor- 
contracted, is laid down by the law, and is, that accu-^ 
mulation may go on during that period of time during 
which the law permits the estate to remain unalienable • 
the law does not regard the quantity of property accu- 
mulated, but anxiously provides that, when accumu- 
lated, it shall not remain unalienable beyond a period 
clearly marked out and defined. 

4. With respect to the objection, that a child in ve/i- 
ire sa mere is not a life in being for the purpose of sus- 
pending the absolute vesting of an estate, it is clear 
that such children are considered by law as in being, 
for a variety of purposes : they are considered as in being 
at the death of an intestate, in order to be entitled to 
take under the statute for distribution of intestate es- 
tates ; they are capable of taking by descent estates in 
fee simple or in fee tail. It is admitted that they are 
to be considered as in being for such a purpose as the 
present. The whole foundation for the ailment, that 
such children are to be considered as in being for their 
own benefit only, rests upon some words which some 
reporters of decisions, have ascribed to Judges when de- 
livering their opinions upon claims made by such chil- 
dren ; but these words, if they are used in those cases, 
by no means negative the proposition, that such chil- 
dren are in being for all purposes ; there is no reason 

(a) Harriaon y.ffiuriMm, 21it Juljf, 1786. 
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Ibr confining the role, they are entitled to all the privi- 
leges of all persons ; and it is reasonable that they 
should be the means of conferring [ffiyileges upon other 
persons ; bnt the law considers such children as in be- 
ing in cases in which they may be prejudiced ; they 
may be vouched in a recovery {a), though such voucher 
is for the purpose of mailing them answerable over ia 
value ; they may be executors. Such a child vras cmi- 
sidered in being for such a purpose as the present, is 
Long V. Blackall, which is a complete decision on the 
very point. Supposing that the case of Long v. Blads" 
aU has not settled the point, the words in the testator^i 
will *' bom in due time afterwards" affi)id a principle of 
construction sufficient to maintain the point. Those 
words must be considered in construction of law as de» 
scribing that period during which persons may cone 
ill eue^ for whose lives according to lawthe accunmlstioa 
may go forward. 

5. With respect to the objection, that the words of 
restriction in the will '' as shall be living at tbe time of 
my decease or born in due time afterwards" are, accord- 
ing to just construction, to be confined to the last clsse 
of persons during whose lives the accumulation is to be» 
and cannot, according to the rules of ooBstruction, be 
carried back to any of the preceding classes. It is 
submitted that the clause of restriction cannot be dis- 
connected from all the descriptkxis of persons who« 
lives are specified ; it is one sentence, and the qualifi- 
cation is applicable and must be applied to the whok 
Strict grammatical construction is not the rule which 
governs in wills, if the intention of the testator require 
a different construction : and this sort of co&struction 
applies to all casea whether the testamentary disposi- 
tion b^ contrary to, or consistent with, what may be 
considered worthy of favour. The intenti<m of the tes- 
tator, if it is not inconsistent with the rulea of law, is 

(a) Co. IM. 900. a. 

alone 
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tdone to be attended to. It is impossible to read the 
clause in question, with a view to discover the meaning 
of the testator, without being convinced that the tes- 
tator meant to apply the restrictive words to all the 
members of the clause that should require such restric- 
tion ; the adding the restriction, after the enumeration 
of the last class of persons^ was not because it was 
intended to apply to that only, but in order to avoid 
the frequent repetition of it. 

6. As to the objection that the testator has exceeded 
the bounds prescribed by law for the suspence of pro- 
perty, in the clause by which he directs the property 
to be invested in the funds until purchases can be found, 
if such objection is now to be repeated, the answer is, 
that such is the case in every will where there is a di- 
rection to lay out an accumulating fund of principle and 
interest in lands. It is always in this way that, until 
the purchase can be made, the money is to be accumu*- 
lated, where an accumulating fund is to be made the 
ground of purchase ; the interest and dividends, until 
the purchase is made, are never directed to be paid to 
the person who would be entitled to the rents and pro- 
fits of the lands to be purchased. 

Enw. Law. 

Sp. Percival. 

J. Campbell. 



1806. 

Thellusson 
and Othen 

r. 
Woodford 
sua OtfacTVa 



This case was aigued on several days at the bar of 
the House by Mansfield and Romilly for the Appellants, 
and the Attorney-General (Percioat)^ the S(^citor-Ge- 
neral {Sutton), Pigati, Richards, Alexander, and Car, for 
the Respondents. After the argument, the following 
questions were proposed to the Judges on the motion of 
the Lord Chancellor (a). 

1st. A testator by his will, being seised in fee of the 



(a) Lotd Mdtm, 
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real estate therein mentioned, made the following de- 
vise : — I give and devise all my manors, messus^es, 
tenements, and hereditaments, at Brodsworih in the 
county of York, after the death of my sons Peter Isaac 
Tkellusson, George Woodford Thellusson, and Charles Thel- 
lusson, and of my grandson John ^Thellusson, son of my 
son Peter Isaac Thellusson, and of such other sons as my . 
said son Peter Isaac Thellusson may have, and of such 
sons as my said sons George Woodford Thellusson and 
Charles Thellusson may have, and of such issue as 
such sons may have, as shall be living at the time of 
my decease, or bom in due time afterwards, and, after 
the deaths of the survivors and survivor of the several 
peraons aforesaid, to such person as, at the time of the 
death of the survivor of the said several persons, shall 
then be the eldest male lineal descendant of my son 
Peter Isaac Thellusson and his heirs for ever. — At the 
time of the testator's death there were seven persons 
actually bom answering the description mentioned in 
the testator's will, and there were two in ventre sa men 
answering the description, if children in ventre sa men 
do answer that description ; all the said several persons, 
so described in the testator's will, being dead, and at 
the death of the survivor of such several persons, there 
being living one male lineal descendant of the testator's 
son Peter Isaac Thellusson, and one only : Is such person 
entitled by law, under the legal effect of the devise 
above stated, and the legal construction of the several 
words in which the same is expressed, to the said manors, 
messuages, tenements, and hereditaments, at^rodnoortA? 
2d. If, at the death of the survivor of such several 
persons as aforesaid, such only male lineal descendant 
was not actually bora, but was in ventre sa mere. Would 
such lineal descendant when actually born be so enti- 
tied? 



On this day the unanimous opinion of the Judges 

was 
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Vras pronounced by the Lord Chief Baron Macdon ald, 
who spoke to the following effect : — 

The first objection to the will is, that the testator has 
exceeded that portion of time within which the contin- 
gency must happen, upon which an executory devise is 
permitted to be limited by the rules of law, for three 
reasons. First, Because so great a number of lives can- 
not be taken as in the present instance to protract the 
time during which the vesting is suspended, and conse- 
quently the power of alienation suspended. Secondly, 
That the testator has added to the lives of persons who 
should be born at the time of his death the lives of per- 
sons who might not be bom. Thirdly, That, after enu- 
merating different classes of lives during the continuance 
of which the vesting is suspended, the testator has con- 
cluded with these restrictive words, " as shall be living 
at my decease, or born in due time afterwards,*' and that 
as these words appertain only to the last class in the 
enumeration, the words which are used in the preceding 
classes being uni*estricted, they will extend to grand- 
children and great-grand-children, and their issue, and 
80 make this executory devise void in its creation, as 
being too remote. With respect to the first ground, 
viz, the number of lives taken, which in the present in- 
stance is nine, I apprehend that no case or dictum has 
drawn any line as to this point, which a testator is for- 
bidden to pass. On the contrary, in the cases in which 
this subject has been considered by the ablest Judges, 
they have for a great length of time expressed them- 
selves as to the number of lives, not merely without 
any qualification or circumscription, but have treated 
the number of co-existing lives as matter of no mo- 
ment ; the ground of that opinion being, that no public 
inconvenience can arise from a suspension of the vest- 
ing, and thereby placing land out of circulation during 
any one life, and that in. fact the life of the survivor of 
many persons named or described is but the life of 
Vol. I.N. S. Cc some 
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some one. This was held without dissent by Twisden 
in Love v. Wyndliam, 1 Mod, 50. twenty years before the 
determination of the Duke of Norfolk's case, who says 
that the devise of a farm may be for twenty lives, 
one after another, if all be in existence at once. By 
this expression, he must be understood to mean any 
number of lives, the extinction of which could be proved 
without difficulty. When this subject of executory 
trusts came to be examined by the great powers of Lord 
Nottinghwn as to the time within which the contingency 
must happen, he thus expresses himself : "If a term 
be devised, or the trust of a term limited, to one for 
life with twenty remainders for life successively, 
" and all the persons are in existence and alive at the 
time of the limitation of their estates, these, though 
they look like a possibility upon a possibility, are all 
good, because they produce no inconvenience ; they 
wear out in a little time." With an easy interpreta- 
tion, we find from Lord Nottingham what that tendency 
to a perpetuity is, which the policy of the law has con- 
sidered as a public inconvenience, namely, where an 
executory devise would liavo the effect of making lands 
unalienable beyond the time which is allowed in legal 
limitations, that is, beyond the time at which one in 
remainder would attain his age of twenty-one, if he 
were not born when the limitations were executed. 
When he declares that he will stop where he finds an 
inconvenience, he cannot, consistently with sound con- 
struction of the- context, be understood to mean, where 
Judges arbitrarily imagine they perceive an inconve- 
nience, for he has himself stated where inconvenience 
begins, namely, by an attempt to supersede the vesting 
longer than can be done by legal limitations. I under- 
stand him to mean, that wherever Courts perceive that 
such would be the effect, whatever may be the mode 
attempted, that effect must be prevented ; and he oives 
the same but no greater latitude to executory devises 

and 
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and executory trusts as to, estates tail. This has 
been ever since adopted. In Scatterwood v. Edge, 
1 Scdk. 229. the Court held that an executory estate, 
to arise within the compass of a reasonable time, 
is good, as 20 or 30 years; so is the compass of 
a life or lives ; for let the lives be never so many, 
there must be a survivor, and so it is but the length of 
that life. In Humbenton v. Humberston, 1 P.Wms. 332. 
vrhere an attempt was made to create a vast num- 
ber of estates for life in succession, as well to per- 
sons unborn as to persons in existence. Lord Coivper 
restrained that devise within the limits assigned to 
common law conveyances, by giving estates for life to 
all those who were living (at the death of the testator), 
and estates tail to those who were unborn, considering 
all the co-existing lives (a vast many in number) as 
amountinor in the end to no more than one life. His 
Lordship was in the situation alluded to by Lord Not- 
tingham, where a visible inconvenience appeared. The 
bounds prescribed to limitations in common law con- 
veyances were exceeded, the excess was cut off, and 
the devise confirmed within those limits. Lord Hard- 
wicke repeats the same doctrine in Sheffieldy. Lord Orrery, 
3 Atk. 282. using the words "life or lives" without any 
restriction as to number. Many other cases might be 
cited to the like effect, but I shall only add what is laid 
down in two very modem cases. In CtumallY. Wood (a). 
Lord Chief Justice WiBes speaks of a life or lives with- 
out any qualification ; and Lord Tkurlow in Robinson v. 
Hardcastle(b), says that a man may appoint 100 or 1000 
trustees, and that the survivor of them shall appoint a 
life estate. It appears then, that the co-existing lives, 
at the expiration of which the contingency must hap- 
pen, are not confined to any definite nnmber. But it is 
asked, shall lands be rendered unalienable during the 
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lives of all the individuals, who compose very large so- 
cieties or bodies of men, or where other very extensive 
descriptions are made use of? It may be answered, 
that when such cases occur, they will, according to 
their respective circumstances, be put to the usual test, 
whether they will or will not tend to a perpetuity, by 
rendering it almost, if not quite, impracticable to ascer- 
tain the extinction of the lives described, and will be 
supported or avoided accordingly. But it is contended, 
that in these and other cases the persons, during whose 
lives the suspension was to continue, were persons im- 
mediately connected with or immediately leading to the 
persons in whom the property was first to vest when 
the suspension should be at an end. I am unable to 
find any authority for considering this as a sine qua non 
in the creation of a good executory trust. It is true 
that this will almost always be the case and mode of 
disposing of property, introduced and encouraged up to 
a certain extent, for the convenience of families which 
in almost all instances look at the existing members of 
the family of the testator and its connexions. But when 
the true reason for circumscribing the period, during 
which alienation may be suspended, is adverted to, 
there seems to be no ground or principle that rendere 
such an ingredient necessary. The principle is, the 
avoiding of a public evil by placing property for too 
great a length of time out of commerce. The length of 
time will not be greater or less, whether the lives taken 
have any interest, vested or contingent, or have not; 
nor whether the lives are those of persons immediately 
connected with or immediately leading to that person 
in whom the property is first to vest, terms to which it 
is difficult to annex any precise meaning. The policy 
of the law can no way be affected by those circum- 
stances, which I apprehend looks merely to duration of 
time. This could not be the opinion of Lord Thurhw 
in Robinson v. Hardcastle, nor is any such opinion to be 

found 
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found in any case or book upon this subject. The re- 
sult of all the cases upon this point is thus summed up 
by Lord Chief Justice Willes {Rq>. 215.) with his usual 
accuracy and perspicuity : " Executory devises have 
not been considered as mere possibilities, but as certain 
interests and estates, and have been resembled to con- 
tingent remainders in all other respects ; only they 
have been put under some restraints to prevent perpe- 
tuities. As at first it was held that the contingency 
must happen within the compass of a life or lives in 
being, or a reasonable number of years ; at length it 
was extended a little further, namely, to a child in venire 
sa mere at the time of the father's death, because, as 
that contingency must necessarily happen within less 
than nine months after the death of a person in being, 
that construction would introduce no inconvenience, 
and the rule has in many instances been extended to 
21 years after the death of a person in being, as in that 
case likewise there is no danger of a perpetuity." Com- 
paring what the testator has done in the present case 
with what is above cited, it will appear that he has not 
postponed the vesting even so long as he might have 
done. The second objection which has been made in 
this case is, that the testator has added to the lives of 
persops in being at the time of his decease, those of 
persons not then born. It becomes, therefore, neces- 
sary to discover in what sense the testator meant to use 
the words " born in due time afterwards.'' Such words, 
in the case of a man's own children, mean the time of 
gestation : what is to be intended by these words in this 
will must be collected from the will itself. It may be 
collected from the will itself, that by those words the 
testator meant to describe the period of time within 
which issue might be born during whose lives the trust 
might legally continue, or, in other words, whom the 
law would consider as born at the time of his decease. 
Now these could only be such children of the several 

C c 3 persons 
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persons named as their respective mothers were ensienf 
with at the time of his death ; or, he may have meant 
to use the word " due" as denoting that period of time 
which would be the necessary period for eflFecting his 
purpose. This is probable from his using the same 
word, as applied to the time during which the presenta- 
tion to the advowson of Marr might be suspended with- 
out incurring a lapse. That a child in ventre sa mere 
was considered as in existence, so as to be capable of 
taking by executory devise, was • maintained by Powell 
in the case of Loddington v. Kime, 1 Ld.Rayfn.207 . upon 
this ground, that the space of time between the death 
of the father and birth of the posthumous son was so 
short that no inconvenience could ensue. So in Norihey 
V. Strarige, 1 P. Wms. 340. Sir J. Trevor held that by a 
devise to children and grandchildren an unborn grand- 
child should take. Two years after. Lord Macclesfield 
in Burdett v. Hopegood, 1 P. Wms, 486. held that where 
a devise was to a cousin, if the testator should leave no 
son at the time of his death, a posthumous son should 
take as being lefl at the testator*s death. In WaUisy- 
Hodgson, 2 Aik, 117. Lord Hardtvicke held that a post- 
humous child was entitled under the statute of distii- 
butions, and his reason deserves notice. " The princi- 
pal reason (says he) that I go upon is, that the Plaintiff 
was in ventre sa mere at the time of her brother's death 
and consequently a person in rerum naturd ; so that by 
the rules of the common and civil law she was, to all 
intents and purposes, a child as much as if born in the 
father's lifetime. Such a child, in charging for the por- 
tions of other children living at the death of the father, 
is included as then living. Beak v. Beak 1 P,Wms.2A\. 
and so in a variety of other reports. In Basset v. Basset, 
3 Atk, 203. Lord Hardwicke decreed rents and profits 
which had accrued at a rent-day preceding his birth to 
a posthumous child, and since the stat. of 10 if 1 1 W. 3. 
r. 16. such children seem to be considei*ed in all cases of 
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devise^ and marriage or other settlement, to be living at 
the death of their father, although not born till after bis 
decease. It is otherwise considered in the case of descent. 
In Roe V. Quarterley, 1 Term Rep. 630. the devise was to 
Hester Read for life, daughter of Walter Read, and 
to the heirs of her body ; and for default of such 
issue, to such child as the wife of Walter Read is 
now ensient with, and the heirs of the body of such 
child, then to the riglit heirs of Walter Read and 
Mary his wife. It was contended that the last limi- 
tation was too remote, as coming after a devise to one 
not in being, and his issue. But the Court said, that 
since the stat. of King William, which puts posthu- 
mous children on the same footing with children bom 
in the lifetime of their ancestor, this objectiod seemed 
to be removed, whatever was the case before. In Gtdli- 
ver V. Wickett, 1 Wils. 105. the devise was to the wife 
for life, then to the child, with which she was supposed 
to be ensietit, in fee, provided that if such child should 
die before 21 leaving no issue, the reversions should go 
to other persons named. The Court said, if there had 
been no devise to the wife for life, which made the ul- 
terior estate a contingent remainder, the devise to the 
child in ventre sa mere, being infuturo, would have been 
a good executor}' devise. In Doe v. Lancashire, 5 Term 
Rep. 49, the Court of King's Bench has held that mar- 
riage and the birth of a posthumous child revoke a will, 
in like manner as if the child had been born in the life- 
time of the father. In Doev. Clarke, 2 H. Bl 399. Ld. 
Chief Justice £yre holds that independent of intention, 
an infant in ventre sa mere, by the course and order of 
nature, is then living, and comes clearly within the 
description of children living at the parent's decease ; 
and he professes not to accede to the distinction be- 
tween the cases in which a provision has been made 
for children generally, and where the testator has byeen 
supposed to mark a personal affection for children who 

happened 
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happened to have been actually bom at the time of his 
death. The most recent case is that of Long v. Black" 
all: there the Court of King's Bench had no doubt that 
a devise to a child in ventre sa mere in the first instance 
was good, and a limitation over was good also on the 
contingency of there being no issue male or descend- 
ant of issue male living at the death of such posthu- 
mous child. It seems then, that if estates for life had 
been given to the several cestuts qui vie in thi& will, and 
after their deaths to their children, either bom or in ven- 
tre sa mere at the testator's death, they would have been 
good. No tendency to perpetuity then can arise in the 
case of such lives being taken, not to confer on them 
a measure of the beneficial interest, but to fix the 
time during which the vesting of the property, 
which is subject of this devise, shall be protracted ; in- 
asmuch as the circulation of^real property is no more 
fettered in one case than in the other. It is, however, 
observable that this question may never arise, if it shall 
so happen that the children in ventre matris at the death 
of the testator shall not survive those who were then 
born. 

The third ground of objection depends upon the ap- 
plication of the restrictive words which are added to 
the enumeration of the different classes of persons du- 
ring whose lives the restriction is suspended. This ob- 
jection I conceive will be removed by the application 
of the usual rules in construing wills, to the present 
case. First, where the intention of the testator is 
clear, and is consistent with the rules of law, that shall 
prevail. His intention evidently was to prevent aliena- 
tion as long as by law he could ; if then it is to be sup- 
posed that the restrictive words are to be confined to 
the last of seven different descriptions of persons, and 
that the testator intended to leave the four descriptions 
of persons which immediately preceded this 7th class, 
without the benefit of such restriction, although they 

equally 
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equally stand in need of it, we must do the utmost vi- 
olence to all established rules on this head. That con- 
struction is to be adopted which will support the gene- 
ral intent. The grammatical rule of referring qualifying 
words to the last of the several antecedents, is noi even 
supposed by grammarians themselves to apply, when the 
general intent of a writer or speaker would be defeated 
by such a confined application of them. Reason and 
common sense revolt at the idea of overlooking the 
plain intent which is disclosed in the context, namely, 
that they should be applicable to such classes as re- 
quire them, and as to the others to consider them as 
surplusage ; if words admit of more constructions than 
one, that which will support the legal intention of the 
testator is in all cases to be adopted. I do not trouble 
your Lorships with any observations upon the objec- 
tions arising from the magnitude of the property in 
question, either as it now stands, or may hereafter 
stand, or as to the motives which may have influenced 
this testator, nor his neglect of those considerations by 
which I or any other individual may or ought to have 
been moved ; that would be to suppose that such to- 
pics can in any way affect the judicial mind. For these 
imperfect reasons, I concur with the rest of the Judges 
in offering this answer to your Lordships' first question. 
With respect to your Lordships' second question, the 
objection to such child being entitled must arise from 
an allowance having been made for the time of gesta- 
tion at the end of the executory trusts. It seems to 
be settled that an estate may be limited in the first in- 
stance to a child unborn, and I apprehend to the first 
and other sons in fee as purchasers. The case of Long 
v. BlackaU, 7 T. R. 100. seems to have decided that an 
infant in ventre matris is a life in being. The estab- 
lished length of time during which the vesting may be 
suspended is during life or lives in being, the period of 
gestation, and the infancy of such posthumous child. 

If 
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If then this time has been allowed in some cases at the 
beginning, and in others at the termination of the sus- 
pension, and if such children are considered by the 
construction of the stat. of 10 5f 11 W. 3. c. 16. as 
being bom to such purposes, what should prevent the 
period of gestation being allowed both at the com- 
mencement and termination of the suspension, if it 
should be called for ? In those cases where it has 
been allowed at the commencement, and particularly 
in Long v. Blackall, it must have been obvious to the 
Court that it might be wanting at the termination, yet 
that was never made an objection. In Gulliver v. 
Wicketi, the child which was suppposed to be in ventre 
sa tnere might have married and died before 21 , and have 
left his wife ensient ; in that case a double allowance 
would have been required, yet that possibility was 
never made an objection, although it was obvious. In 
Long V. Blackall, according to the printed report, the 
precise point was not gone into. But it is plain that 
the attention of the Court must have been drawn to it, 
for the learned Judge (a), who argued that case in sup- 
port of the devise, expressly stated *' that every com- 
mon case of a limitation over, after a devise for a life 
in being, with remainder in trust to his unborn issue, 
includes the same contingency as was then in question ; 
for the heir for life may die leaving his wife ensient, and 
the only difference is that the period of gestation oc- 
curs at the begrinninor instead of the end of the first le- 
gal estate. It must have been palpable that it might 
possibly occur at both ends. Every reason then for 
allowing the period of gestation in the one case, seems 
to apply with equal force to the other, and leads the 
mind to this conclusion, that it ought to be allowed in 
both cases, or in neither case. But natural justice, in 
several cases, having considered children in ventre sa 
mere as living at the death of the father, it should seem 



(a) Mr. Jostico Chambre, (hen at the bar. 
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that no distinction can properly be made, but that in 
the singular event of both periods being required, they 
should be allowed, as there can be no tendency to a 
perpetuity. 

After the opinion of the Judges had been delivered, 
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The Lord Chancellor addressed the House as fol- 
lows. The learned Judges having given their opinion 
upon the points of law referred to them, there is 
nothing remaining for the consideration of the House 
except one question, which could not be referred to 
the Judges. This cause was decided in the Court of 
Chancery by Lord Rosslyn, with the assistance of Lord 
Alvatiley, Mr. Justice BuUer, and Mr. Justice Laurence: 
and I believe that I speak in the hearing of those who 
know that the late Lord Kenyan could hardly be brought 
to consider these questions as fit to be argued, thinking 
it dangerous, after what had been settled with respect 
to executory devises, to allow so much consideration 
to be given to them. This opinion upon the subject 
was never doubted. In the case of Robinson v. Hard" 
castle {a) it is laid down as unquestionably competent 
to a testator to give the power of appointing a life es- 
tate to the survivor of a thousand persons, to begin at 
the decease of such survivor. Your Lordships therefore 
have the concurrent testimony of all the learned per- 
sons to whom I have alluded, as well as of the learned 
Judges whose unanimous opinion has been delivered 
this day upon this great case : not great indeed on ac- 
count of the questions which it involves, or of any 
thing of which as Judges we can take notice, since the 
decision must be the same whether the property in 
question be one hundred pounds or seven hundred 
thousand pounds per annum. If it were allowable to 
entertain a wish upon the subject, perhaps we might all 
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concur : but we are only to consider whether there be 
any thing in this will to rendet it illegal. When it waa 
said, that an attempt to tie up property for nine lives 
was illegal, I thought that such a proposition could 
never be supported : for the length of time does not 
depend upon the number, but on the nature of the 
lives. If we are to argue on probabilities, two Uves 
may last longer than nine or ten. If in the year 1796 
estates had been devised to accumulate during the 
lives of so many of the members of this House as ha?e 
died since that time, it might have been argued that 
the property was tied up for 20 or 30 lives : and yet 
this number of lives has worn out in a very short period. 
The question therefore cannot turn upon the magnitude 
of the property, or the number of the lives. The ques- 
tion is, whether there be any rule of law which pie- 
scribes a period for which property may be unalienable. 
Now the language of all the cases is this, that property 
may be so limited as to make it unalienable during any 
number of lives. I know no other rule but that. Such 
being the law, there is another question arising upoo 
this will which is a pure question of equity, viz. Whe- 
ther a testator can direct the rents and profits to be ac- 
cumulated during that period for which he may so make 
the property unalienable ? That he may do so I take 
to be most clear. In truth I speak in the hearing of 
those who will assent to me when I say, that if the tes- 
tator had given the residue of his personal estate to 
such person as should be the eldest male descendant of 
Peter Isaac Theliusson at the death of the survivor of all 
the lives without more, that simple bequest would di- 
rect an accumulation until it should be seen what p€^ 
son answered the description of that male descendant; 
and the effect of the common rules of law would have 
supplied the rest. The course of proceeding would have 
been to inquire whether the executory devise of the per- 
sonal estate to such future individual were o-ood : and 
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if it were good, then wherever the residue was given, 
the interest and profits would go likewise. There can 
be no more objection to such person taking the interest 
than the capital itself. Suppose the nine persons 
during whose lives the property is tied up had been 
lunatics : the interest and profits would be accumulated 
without any direction. Nor does the policy of the law, 
which respects perpetuities, apply to the case of accu- 
mulation. The rents and profits are not locked up, but 
are constantly invested, and a fund is kept in a course 
of constant circulation. If then the fruits of the pro- 
perty are kept in constant circulation while the property 
is limited, what objection can there be to accumula- 
tion ? I remember in the case of Mrs. Buckleys will, 
where the testatrix had given property such second- 
son of her infant daughter as should first attain the age 
of 21, Lord Kmj/on, then Master of the Rolls, directed 
the whole profits to accumulate during that period, 
taking the rule to be quite clear, that so long as the 
property was unalienable, he might direct the rents and 
profits to accumulate. And I speak with great since- 
rity when I say, that I never could entertain the least 
doubt upon the subject. If we lay aside all the cases 
which have occurred since the act of the 39 ^ 40 Geo. 3. 
C.98. there is nothing to impeach it. That act was 
rather a matter of surprise upon me ; and perhaps it is 
not one of the wisest legislative measures. But it must 
be remembered that it expressly alters what it takes to 
have been the former law ; and confines the power of ac- 
cumulation to 21 years : but if your Lordships were to 
exercise the power of accumulation in all the cases allow- 
ed by the act, the accumulation would be enormous. It 
did not occur to those who fi-amed the act of the 39 4r 
40 Geo .3. that if this very will had been made subsequent 
to the passing of that act, the accumulations directed by 
this will would have gone on for 21 years. The Court 
of Chancery has decided that if a person makes such a 

dispo- 
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CASES IN TRINITY TERM 



1805. 

Thf.llusson 
and Otben 
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Woodford 
and Others. 



disposition of his property that it may be unalienable 
for a longer period than is allowed by tbe act, such 
disposition is only void for so much as exceeds the 
term of 21 years, leaving it good for the rest of the 
term (a). The only points which have ever appeared 
to me to bear an argument, have been those upon the 
critical meaning of the words ''as shall be living at the 

I 

" time of my decease,'* and the words " or bom in 
*' due time afterwards,'* which follow the description of 
the persons during whose lives the property is tied up. 
If from any disinclination to give effect to this will, 
your Lordships were to construe the former words ^ 
referring to the last description of persons only, that 
disinclination would be gratified at the expence of over- 
turning all the rules of construction which have been 
settled for ages ; and even if your Lordships shouki 
feel inclined to give any relief by legislative interference 
(which would be very bold), I am quite sure that yon 
will not be so bold as to give a wrong judgment io 
point of law. With respect to the other point, a:. 
the words " bom in due time afterwards," I obsenre 
that, according to the printed report, one of the Judges 
(b) held that these words must refer to a child in ventrt 
sa mere ; and the others, that they amounted to a de- 
claration of the testator's will that the property should 
be unalienable and accumulate during the lives of alJ 
the persons bom or unborn, whom the law authorized 
him to take as lives. In my opinion either of these 
constmctions may be taken to be the true meaning 
agreeably to the nfles of law ; but I must add, that 
according to the rules of law the House must put such 
a construction upon the words as will support the tes- 
tator's intention. It is therefore quite beside the ques- 
tion to argue what child should take ; because the tes- 
tator is describing the lives of persons in order to de- 
fine the period of time during which the power of alieu- 



(a) Chijfiths t. Vire, Vet. pm. 127. 

(6) Mr. Justice Bt^Ur. See 4 Vet.pm. S21 . 
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ation is to be suspended, and the accumulation is to 
go on. But if it were necessary, I should have no 
difficulty as a lawyer in stating to the House, that I 
think the rule of law has been rightly laid down, that 
the period of gestation is to be taken at the beginning 
and the end. In Gulliver v. Wickett the devise was 
to a child of whom the mother was ensient, with a pro- 
viso that the property should go over if that child 
should die under 21 without issue; and in the con- 
» stmction of that devise it was laid down, that the 
devise extended to the child in ventre sa mere of 
the child to whom the property was devised ; and that 
if the child to whom it was given had attained 20 
yeais of age, and married and died leaving his wife 
ensient, it could not be said that the property was not 
vested. In the case of Long v. Blackall I thought it 
my duty as counsel to submit to the consideration of 
the Chancellor such points as occurred to me in sup- 
port of the interest of my client, and urged that the 
allowance for the time of gestation was made at both 
ends. I thought that the point was not treated with 
the respect that it deserved. The Chancellor sent the 
case to the Court of King's Bench ; but the point was 
not made ; and when I pressed the Chancellor to send 
it there again, his answer upon that occasion was, that 
he was very much ashamed of ever having sent it 
there, and that he would not send it again. I know 
that Lord Kenyan's opinion was quite clear upon the 
subject, as well as those of Mr. Justice Buller and Mr. 
Justice Lawrence. This therefore is a case in which 
the legal doctrine is clear, and equitable doctrine is 
clear. Whatever may be our regret upon the subject, 
is it not our duty to determine according to the rules 
of law and equity ? When I put the question whether 
this judgment shall be reversed, I shall think myself 
bound to say that I think it ought to be affirmed. 

Judgment affirmed. 
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A. 

ACTION ON THE CASE. 

N tctioD on the ease does not lie for 
permissive waste. Oib$on r. Wells, 
T, 45 Gto. 3 Page 200 

ACTION PERSONAL. 

1, An action of covenant for not levying a 
fine, is a personal action within the meaning 
of the 13 Geo, 3. (.61. s. 1. which em- 
powers the jadge to certify the Defendant's 
residence in Wales, if the verdict be under 
1 0/. in order that a nonsait may be entered* 
Davie* v. Jones, E. 46 Oeo, 3. 267 

ADMINISTRATOR. 

See Executor and Administrator. 

VOL. L N. R. 



ADULTERY. 

See Baron and Feme 1. 

AFFIDAVIT. 
See Practice 2. 

AFFIDAVIT TO HOLD TO BAIL. 

1. An affidavit to hold to bail, which stated 
the Defendant to be indebted to the 
Plaintiff as indorsee of a bill of exchange, 
without alleging the bill to have be- 
come dae, was held sufficient. Davieom 
V. March, H, 45 Geo, 3. Page 167 

AGENCY. 
See Evidence 2. 

AGREEMENT. 

See Monry had and RECEIVED 2. Vari- 
ance 1. 
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AMENDMENT. 

See RiORTy Writ of, 1. S. 

1. If to t rejoinder concladbg with t reri- 
fication the Pltintiff add the aimiUter, and 
take the record down to trial, and the 
Defendant obtain a rerdiot, the Coart 
wUl not grant a new trial, bnt will 
amend the record. Gnmdjf ▼. Meii, E. 
44 Geo. 8. P^ 28 

ANNUITY. 

1. Certain premisea were conircjed by deed 
to a troatee to aeonre an annuity, in treat, 
if the annoity ahonld bo in arrear 60 
daya, by leaae, aale, or mortgage, to 
raiae the arreara, and permit the peraon 
entitled to the freehold to receive the 
rents and profita of the reaidae, and he 
waa created a trostee for the grantor 
till defaolt of payment. The memorial of 
the annuity deacribed the trustee to be 
'* a tmatee nominated on the part of the 
grantee,** withont stating any of the 
troffta ; held that it did not sufficiently 
describe the person for whom he was 
trostee according to 17 Geo. 3. c. 26. 
Askew ▼. Mackreth, H. 45 Geo, 3. 214 

S. If the consideration of an annnity be 
paid by the clerk to the bankers of 
the grantee, the deed by which the 
annuity is granted mnst specify the 
name of such clerk, and describe him 
aa the person by whom the consider- 
ation waa aetoally paid. ibid 

APPEARANCE. 
See Feme Covert 1. Practice.7. 

ARREST. 

See Feme Covert 1. 



1. Defendant having given a bond, condi- 
tioned for the payment of a sum of mo- 
ney if a sentence of a Vice-Adrairaltj 
Court should be affirmed on appeal, and 
the appeal having been dismiaaed for 
want of prosecution. Defendant was ar- 
rested and bolden to bail ; the appcd 
being reatored upon petition, the actiaa 
was soapended, and the bail discharged ; 
but, being agam dismiased, a new actioa 
on the bond waa commenced, and the 
Defendant waa again arrested and hddea 
to bail. From thb second arrest tbe 
Defendant applied to be discharged ; hM 
the Court rejected the application* Wood- 
SMS/on V. Scoit, S. 44. Oeo. 3. Page IS 

2. Plaintiff having recovered judgment, lad 
levied part under a /. fa,, arrested the 
Defendant for the residne in an actioa 
on the judgment, he not having heea 
arreated in the orig^al action ; and tlie 
Court refiised to discharge him. Hem 
V. SleoensoH, M. 45 Geo. S. 133 

3. An attachment for non-payment of mo- 
ney to j1. having iaaued againat B. fron 
this Court, and the proceaa being ia the 
hands of an officer who had not been able 
to serve B. therewith, B. was met bj .4. 
in the street, and carried by Tiolence to 
the chambers of C, who was A'e attor- 
ney, and there detained while the origin! 
procesa was sent for, and served apea 
him ; the officer was also sent for, (bat 
not by A.,) and on B*m leaving tbe 
chambers of C he was arrested, ne 
Court held this arrest illegal, and dis- 
charged B. Birch V. Prodger Jf . 45 G<o. 3. 

ASSESSMENT. 

1 . Commissioners under an act of parlianeot 
directing them yearly, and every year to 

nXt, 
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rate, charge, tax, and aisesa certain lands 
for a certain number of jeari, haviog 
omitted to make any rate or asseasment 
for several jears* at length made an 
assessment for one jear^ and added to 
it th€ arrears of the past years, and 
leyied for the assessment so made, in- 
cloding such arrears. Held that no 
arrears could be due for the jears re- 
specting which no assessment had been 
made, and that the distress was there- 
fore bad. Nextom r, Voimg, J7. 45 Oea. S. 

Pagt 187 



ASSIGNEES OF BANKRUPT. 



S<eBANK|tuPT2. 



ASSIGNMENT 



St€ Evidence 4. Stamps S« 



ASSUMPSIT. 

Se4 Goods sold and delivered. Mo- 
ney HAD AND RECEIVED. 

I, A. having* a horse to sell, agreed to 
let B. have him for 30 guineas, if he 
liked him. and that he should take him 
a month upon trial. B, accordingly took 
him, and kept him about a fortnight, 
and then told A, he liked the horse 
but not the price : and A, desired him 
if he did not like the price to return 
the horse ; B. however kept him ten 
days more, and then returned him, but 
A. refused to receive him and brought 
an action on the coatract for SO guineas, 
the price of the horse. Held that he 
could not maintain such action. EUU v. 
Mortimer, E. 45 Geo, 3. 257 



ATTACHMENT. 



5^eeBAiL5. Practice 3, 8. 



ATTORNEY. 



See Costs 8. 



AVOWRY. 



See Pleading 3, 4 



AUTHORITY. 



See Assessment 1. 



B 



BAIL. 

iS^ Feme Covert 1. 

1. Where a judgment against the prfaioipal 
is set aside upon condition that the bail- 
bond should stand as a teeiirity, the 
bail, if sued upon the bafl-boiid, ar^ 
entitled to a rule to plead and a demand 
of a plea, before judgment can be signed 
against them. Evane r, Smrwum, T. 44 
Oeo.Z. Page fa 

2. On the qtuurlo die pott of the retam of 
the ca» to, against the principal, the bail 
are fixed ; and if, after that time, they 
apply to stay proceedings against them- 
selves pending a writ of error, the Coart 
will not grant the application nJess they 
undertake to pay not only the oondem- 
nation money, but also the costs of the 
action against themselves, the eosts of the 
application, and where there is no bail 
in error, the costs of the proceedings in 
error. Copus m, Blyton, T,A4.0eo%%. 67 

D d 2 8. If 
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8. If the ball applj to st&j proceedings 
upoo the bul-bond, or against the sberiflT, 
they Deed not swear to merits, though 
a trial hat been lost. JBardisiy r. Slorer, 
If. 45 Gto.S. Pagel^i 

4. Where -bail hare been rejected the De- 
fendant cannot aorrender without patting 
in freab bail. MiUs t. Head, M. 45 Geo. 3. 

187 

6. The Defendant has foor dajs exclusive, 
from the daj of the exception, to justify 
bail : And if an attachment be obtained 
on the fourth daj, the Coort will set it 
aside withoat first calling on the De- 
fendant to joatifj baiL Mojfcoek t. Soiy- 
t, M. 45 Gto. 8. 139. 



0. If the principal be actnallj in the coatody 
of the aheriff at tho time when the latter, 
at the instance of the Plaintiff, retains 
Mw est immUus to a co. ««.» the Coort 
will aet aside aooh retam, together with 
all aabaeqaent proceedings against the bail, 
and order the money levied onder an exe- 
cotion to bo retomed to them. Fortyth 
V. MarrioU, S. 45 Gto, 3. 251 



BAIL BONDS. 



Set Bail 1. 



BANK NOTES. 



^Sas EviDBNCB 1. Forgery 1. 



BANKRUPT. 

1. A trader having a coanting-hoase in 
town, and a dwelling-bonse in the coun- 
try, left thn former, (to which he never 



retomed,) taking his books with hka, 
and slept at his dWelllng-boose a tew 
nights, when he finally left that also* 
Held» that having quitted bis ooontiiig- 
bonse withoat the aiam$u reeerUmdi, he 
began to absent himself frona that day, 
within the meaabg of the 18 ERu c.7. 
». 1. and thereby committed an act of 
bankniptcy. Judmt ▼• Dm Cifsseu, E. Ai 
Geo. 8. Page m 

2* I'be debt of a creditor wfao bas joined 
in a petition to supersede a prior coai- 
mission, and proved his debt under s 
second commission, coupled with an set 
of bankruptcy prior to thmt on which tk 
second commission is foonded, may he 
set up to defeat snob aeeood commis- 
sion, by a Defendant in an actioa at 
the soit of the assignees nnder that com- 
mission. Bmrdmore ▼• Shme, B* 45 Gm. 1 

263 

BARON AND FEME. 

5ee FeMECoVBRTl,S. Fine 1. Plead- 
ing 7. 

1. In an action of debt on a bond bv the 

m 

trustees of the Defeodnnt'a wife, to cd- 
force payment of an annuity secared t» 
her, the Court refused to allow the De- 
fendant to withdraw the general issae, 
and plead, 1 st. that the Defendant's vife 
had committed adolterj, and waa litisf 
in that state ; and, secondly, thai she 
had committed adolterj at the time wkc 
the bond was execrated in her fifoer, 

• 

thoogh the Defendant was ignorant thereof^ 
bebg of opinion, that snch pleas, if plead- 
ed, woa!d not have been a good defeece 
to the action. f%eid t. Sems, Jf. U 
Geo, 3. 121 

BAS- 
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BASTARD, 

1. The mother of an infaut illegitimate child 
is eutitled to the ca^todj of the child ia 
preference to t^e father, though, from his 
circainstances, he maj be better able to edu- 
cate it. Es'parte Ann Knse, M. 45 Geo. 3. 

Pagt 148 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

See Affidavit to hold to Bail 1. 
Stamps 1. 

BOND. 

See Condition 1. Stamps 3. 



c. 



CANDIDATE. 



See Defamation 1. 

CERTIFICATE. 
See Common Informer 1. Pleading B, 9. 

COLLECTOR 

See Taxes 1. 

COMMON INFORMER. 

1. A common informer maj recover penalties 
against a proctor for acting as sach, without 
having obtained and entered his certi6cate 
under 37 Geo. 3. c. 00. Barnard v. (Jostling, 
E. 45 Geo. 3. 245 

CONDITION. 

1. A bond was given to A., H., C, &c. pay- 
able to them and their successors, as the 



governors of the Society of Mmticums, con- 
ditioned to secure /. H.*u faithfully ac- 
counting with them and their successors* 
governors, 4^., at their oollector ; after- 
wards the society was incorporated by 
letters patent, at which time /. JET. had 
duly accounted for all monies collected by 
him, but, after the inoorporatioo, received 
money, for which he did not account. 
Held that the obligor of tho bond was. 
not liable for such default of /. if. io an 
action on the bond. J)une€ v. Girdhr^ E 
44 Geo. 3. Pof « 34 

CONSIGNOR AND CONSIGNEE. 

See Stoppage in Transitu 1. 

CONTRACT.. 

See Assumpsit 1. 



COPYHOLD. 



See CovcNATiT 3. Ejectment 1. 



CORPORATION. \ 

See Condition 1. 

COSTS. 

See Bail 2. County Court and Coort 
of Requests 1. Replevin 1. 

1. This Court will not allow an attoraey's 
lien upon the costs to prevent a let-off 
in costs between the parties to a suit. 
Emden\. Darleff, E. 44 Geo. 8. 32 

2. If a Plaintiff sue for assault, battery, 
and imprisonment, but only prove an im* 
prisonment, and obtain oae ftrtbiag^ da* 
mages, a eertificate of tlia Judg» uader 

the 
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the 43 EHm» e. 6. will deprive him of costii. 
Ewmui T. IfM, E, 45 Gm. S. Paye 255* 

8. A Jedimtu poUHaUm charged in an at- 
tomej's bin ii a sofficient item to enable 
tho Court to refer the bill for taxation, 
thoag^, with thu exception, it be entirely 
for oonveyiiieiog. Ex-parU Prieksti, E, 
45 Geo. 8. 206 

4. If an eieeation be aet atide with eosta, 
M htTing been aned ont after the allow- 
■■00 of a writ of error, the Coort will 
BOt permit the ooata of the application to 
be aet off i^ainat the eoata of the action, 
Iwt win oompd the Plaintiff (o paj them 
forthwith. BiU t. 7«66, 2 7.45 Geo. 3. 

311 

COVENANT. 

89» Action personal 1. 

1. CoTonant in a lease that the leasee would 
not dig grmTei ont of anj part of the de- 
mined premiaea withont consent of the 
leaaor, or pajing to him 10#. per load, 
except what ahoald be dag oat of two 
acres, part of the premises demised, and 
part of a garden late in the possession of 
A. B» Bj indorsement made on the lease 
before execation it was agree<l that it 
ahoald be lawful for the lessor to let anj 
part of the withio'demised premises for 
the parpoae of making bricks or tiles, he 
paying the leasee 3/. for every acre which 
he shoold so let ; and farther, that it should 
be lawful for the lessee to break up and dig 
for gravel any part of the within-demised 
premisea, be covenanting to pay to the 
leaaor 20/. for every acre he ahoald break 
up and dig at or before the expiration of 
tbf tine, and to make good the same. 



Held that tho leasee was not entitled to 
dig for gravel in the two acrea of garden 
ground mentioned in the Iea»e without 
making them good. Ftini t. Bramdom, T, 
44 Geo. 3. Psye 73 

2. If tenant in tafl male demise for a tern 
of 99 years, and his leasee asaign orer 
to another, but, before sueh easignmeott 
tenant in tail male dies, without ia»ae 
male, no action of coreoaDt apon the lease 
can be maintained againat the representa- 
tivea of the grantor by sooh assignee, 
the lease being void at the time of the 
assignment, and, no interest passing nsder 
it. Andrew t. Pemrse, H. 45 Gso. 3. 

158 

3. A copyholder demised his eopybold ts 
/. S,t to bold for one jear, sad at tbe 
end thereof from year to jear, for IS 
years more, in aU 14 years, if tbe ktrd 
would grant licence, bat ao as not ts 
crefte a forfeiture, and covenanted tkii 
tho lessee should quietlj enjoy doriar 
the term aforeaud ; and the lease csa- 
taioed many covenants and provisoes tp- 
plicable only to a lease for several jear». 
After the expiration of the first year, tk 
cop J hold was purchased bj the loid, and 
surrendered to a trustee for him ; «ke 
immediately gave a regular notice to qsit 
to /. S., no licence to let bavb^ beo 
obtained. Held that, upon the explntkn 
of the notice, the trustee might maiirtaifl 
an ejectment ; and that no action wotU 
lie on the covenant for quiet enjoTDoL 
Though the contents of the lease wen 
known to the lord before he completed 
his purchase, and though the coveoaot d 
the vendor againat the incumbrances on* 
tained an exception of the subsistise 

leiKi 
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leases ander which the tenant! then held. 
Lufkim T. Nunn, H. 45 Gto. S. 

Page 163 

COUNTY COURT AND COURT 
OF REQUESTS. 

1. If a Defendant reside in Middlesex, and 
keep a warehoose within the city of 
London, jointly with another, bat, after 
the commencement of an action against 
him for a small demand, tell the Plaintiff 
that he does not keep the warehouse in 
qnestion, and the Plaintiff, upon inqairj 
in the neighbourhood of the warehouse, 
can obtain no intelligence respecting the 
Defendant, the Court will not, under the 
Z9 Sf 40 Oeo. 3. c. 104., exempt the 
Defendant from payment of costs on the 
groand of the verdict being under 6/« and 
that he ought to have been summoned to 
the Court of Requests. Jeferiesj. Waits, 
H. 45 Geo. 3. 153 



D. 



DEBT. 



See Executors and Administrators 1. 



DEED. 



See Covenant 1. 

DEFAMATION. . 

See Evidence 3. 

1. Defamatory words, which are actionable 
in themselves, are not the less so because 
they are alleged to have been spoken of 



one as a candidate to serve in parliament 
Harwood v. Asitey, T. 44 Geo. 3. 

Page 47 

DEFEAZANCE. 

See Stamps 4. 

DETINUE. 

1. In detinue, when the goods tre alleged 
to have come to Defendant by finding, 
it is sufficient for the Pluntiff to prove 
that the goods came to the Defendant by 
wrong. MitU v. Graham, M, 45 Geo* 3. 

140 

2. At least unless the findug be traversed. 

DEVISE. 

1. Devise to the use and behoof of the tes- 
tator's niece, S. C, and his two nieces 
E, G, and A. C, and the survivor and 
survivors of them, and the heirs of the 
body of such survivor and survivors as 
tenants in oommon, and not as j<^t te- 
nants. Held that under thb devise 8, C, 
E* G,, and A. C. took as tenants in com- 
mon. GearUmd v. Thomas^ 7. 44 G^ 3* 

89 

2. A» by will gave to hu wife an annuity 
of 200/. for her life, in addition to her 
jointure, (which was secured upon an 
esUte in the West Indiss,) and 0000/. to 
his two younger children, to be paid at 
21, and appointed B,, C, and D. as 
trustees of bheritance for the execution 
thereof. Held that no interest passed to 
B., C, and D. in the testator's real es- 
tates. Trent v. Hannmg, M. 45 Geo. 3. 

116 

3. TesUtor 
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9. TesUtor derifed to A, for life, and after 
her death to B. for life, and at the de- 
oease of A» and B,, or the survivor, 
gave all hia real estate to C. if he should 
live to attain SI ; hat in case he should 
die before that a^, and D, should sur- 
vire him, in that case to D,, if he should 
live to attain 21, but not otherwise; bat 
in ease both C. and D. should die before 
either of them should attain 21, then to 
E, in fee. Held that C. took a vested re- 
mainder. Bron^Uv. Croiedtr,7.45 6eo.8. 

Page 813 

4* The devisor, after using these introductory 
words, ** as touching such worldly and 
personal estates wherewith it has pleased 
God to bless me, I give and dispose of 
the same in the following manner," gave 
an estate for life to his wife in all his 
freehold, leasehold, and copyhold, and, 
after her death, gave " all his lands, 
booses, 4^. in manner following ;" to il., 
one of his grandsons, he gave " all bis 
lands, freehold, copyhold, and leasehold 
in £.,'* and proceeded " also I devise all 
my estate, freehold and copyhold, in H" 
to him ; to B»t another grandson, he gave 
all his estate, lands, 4^. called or known, 
4t. with 600/. ; and to C, liis remaining 
grandson and his heir at law ** the house I 
now live in, with all the lauds, 4^. be- 
longing to the same, and also my booses 
and lands commonly called or known, 4*^., 
and also 600/." Held that A, took only 
an estate for life in remainder in the de- 
visor's estate in E. Doe d. Wright v. 
Child, T. 46 Geo. 3. 335 

S. Devise of real and personal estate to 
trastees, their heirs, execoten, and ad- 
ministrators, in trust to lay out the per- 



sonalty in land, and duriiig the liver 
of the testator's sons A., B., and C^ 
and of his grandson J}», the son of A., 
and of such other sons as A- then had 
or might hare, and of soch issue as P. 
might have, and of such issue as ssj 
other sons of A, might have, and of sick 
sons ss B., C, and D, might hsre, and of 
such issue as snob sons might have, u 
should be living at the time of the tes- 
tator's decease, or bom in due time af- 
terwards, and daring the HT»k and fife 
of the survivors or surirory to recdte 
the rents and profits of the real estate 
devised and to he porchased, asd Isy 
out the same, from time to time, is 
they should arise, in Istqd ; and after 
the death of the snrviTOT of sach per- 
sons, to divide the whole into three lott, 
and to convey one to the eldest nule 
lineal deso«ndant of es»h of his three 
sons in tail male, with remainders to tW 
second aad third, and every elder mak 
lineal descendant, with cross remaiaden 
in tail male ; remainder to the trastees 
in fee, upon trust to sell and pay the 
produce to the king, to he ^iplied to 
the use of the sinking fond, as ihciM 
be directed by parliament. This is a 
good devise at law, and equity wiH es- 
force the trusts. ThelUusom r. Weodftrl 
T, 45 Geo, 3. p^^^ Ul 



DISCONTINUANCE. 



See Right, Writ of, 2. 

DISTRESS. 

See Assessment 1. 
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EJECTMENT. 

1. A copyholder demised his copjhold to 
/. S. to hold for one year, and .at the 
end thereof from year to year, for 13 
years more, in all 14 years, if the lord 
voald grant licence, bat so as not to 
create a forfeitare ; and covenanted that 
the lessee shoald qaietly enjoy daring 
the term aforesaid ; and the lease con- 
tained many covenants and provisoes ap- 
plicable only to a lease for several years. 
After the expiration of the first year the 
copyhold was purchased by the lord, and 
sarrendered to a trustee for him, who 
immediately gave a regular notice to quit 
to /. S,t no licence to let having been 
obtained. Held that, upon the expira- 
tion of the notice, the trustee might 
maintain an action of ejectment, though 
the contents of the lease were known to 
the lord before he completed his pur- 
chase, and though the covenant of the 
vendor against incumbrances contained an 
exception of the subsisting leases under 
which the tenants then held. Lufkiu v. 
Ntnm. IL 45 Oeo. 3. Pag€ 163 



2. Service of a declaration In ejectment, 
by nailing it on the barn-door of the 
premises, in which bam the tenant had 
occasionally slept, there being no dwell- 
ing-house, and the tenant not being to be 
found at his last place of abode, was al- 
lowed to be good service. Fenn v. Ro€, 
T. 45 Geo. 3. 293 

3. The Court held service of the declara- 
tion in ejectment on the wife of the te- 



nant in possession sufficient» provided it 
could be shewn that the wife lived with 
her husband. Jenny d. Pf^om v. CuU$, 
45 Geo. 3. Puge 308 

EMBEZZLEMENT. 

1. Exchequer-bills purchased by the Bank 
for a good oonsideration, bat signed in 
the name of the auditor of ihe exche- 
quer by a person not legally authorised, 
are securities, or at least effects* within 
the meaning of the 15 Oeo. 2. c 13. s. 12 
and if a servant of the Bank embesjtle 
such bills he may be convicted of felony 
under that statute. Rex v. AaUU, E. 

44 Geo. 3. 1 

ERROR, WRIT OF. 
iS^ Practice 6. 

1. The teste of a writ of error need not 
be on a seal day. Hill t. Tebb, T. 

45 Oeo, 3. 298 

2. A writ of error may be made retnnuible 
before the day on which the judgment 
is actually signed, if the writ of error 
and judgmeut are of the same term. 

ib. 

E\IDENCE. 

See DETiNfTE 1, 2. Pleading 5. Re- 
lease 2. Variance 1. 

1. VpoD an indictment for disposing of and 
putting away a forged bank vote knowing 
it to be forged, the proseeotor may give 
evidence of other forged ootea having 
been uttered by the prisoner, in order to 
prove his knowledge of the forgery. JUm- 
V. Wylie, T. 44 Gto. 3. 9 

2. In 
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2. In an ■clioo on the sUtate for nsarj in 
ducounting t bill, it wm proTed that one 
B. demanded payment of the aoeeptor, 
and commenced an action against him, 
and aderwards received the amount of 
the bill and the ooita of thoae proceed- 
ings on producing the bill, and gave a 
receipt as attornej of the present De- 
fendant ; this withont further evidence of 
B* being the agent of the Defendant, and 
without the production of the proceedings 
against the acceptor, was held good prtmd 
faeU evidence to be left to a jnrj of the 
Defendant having received the usurious 
interest Omn v. Banvwy M. 45 Geo. 3. 

Page 101 

>• Action for these words spoken bj De- 
fendant of the PlaintiflT in his profession 
of a physician : " Dr. S. has upset all 
we have done, and die he (the patient) 
must." It waa proved that the Plaintiff 
bad practised several years as a physi- 
nan, and having been called in during 
the absenoe of a physician, who, with the 
Defendant, attended the patient ; the De- 
fendant, as apothecary, made up the me- 
dicines prescribed by the Plaintiff for the 
paUent in question, Qiuere, Whetlicr, on 
this declaration, it was necessary for the 
Plaintiff to produce a diploma, or other 
direct evidence, that be had taken a de- 
gree in physic, in order to maintain the 
action, the Court being equally divided. 
Smith V Taifhr, H. 45 Geo. 3. 196 

4. If a parol warranty and agreement to 
assign be reduced into writing, but not i 
stamped, and the assignment be after- 
wards legally executed, the warranty can- 
D9t l}e^roved by parol. Hodgeg v. Drake- 
ford, B. 45 Geo. 3. 270 



ESTOPPEL.L.. 
$•• Coven A KT 2. 

EXECUTORS AND ADMINIS- 
TRATORS. 

1. Debt does not lie against sui adminis- 
trator upon a simple contract of his in- 
testate. Barry v. Robinsom, 7*. 45 Geo. 3. 

Page 293 

EXECUTION. 
8m Practice 6. 



F. 



FELONY. 

Se4 Embezzlement 1. Evidence 1. 
Forgery 1. 

FEME COVERT. 
See Baron and Feme 1. Fine 1. 

1. The Court will discharge a feme covert 
Defendant upon a common appearaoec. 
though she contracted the debt as a feme 
sole, and was entrosted by the PUiotiff 
as such, unless she represented herself to 
be sbgle. Coltins v. Rowed, r.«44 Geo. 8. 

51 

2. To a plea of coverture the Plaintiff re- 
plied, that the Defendant'a faoaband " lited 
and resided in parts beyond the seas, tiz. 
in JreUmd: and that the Defendant llred 
in this kingdom separate and apart from 
her husband as a single woman ; and a« 

such 
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Bach single ifiiRnaD promiiied/' 4*^. Held 
bad vpon a general demurrer. Farrar v. 
Lady Chmmrd, T, 44 Geo, S. Page. 80 

FINE. 

iSce Action Personal 1. 

1. Where the estate of a married woman 
hai been regular! jr sold, with the content 
of her hosband, the convejance execated 
by him, and the pnrchaae-mooej paid, 
the Court of C. B. will not prevent the 
wife from levjing a fine beoaose her hos- 
band has since become turn coMpot. Siead 
V. Isard, 7. 45 Oeo. S. 312 

FORFEITURE. 

See Covenant 3. Ejectment 1. 
Seaman's Wages 2, 3. 

FORGERY. 

See Evidence 1. 

1. If A. deliver to B. a forged bank note 
to be pot off bj the latter, this is a 
*' duposing of and patting awaj" by A, 
within the 16 €reo.2. c. 13. «. 11. Rex v. 
Palmer, 7. 44 CUo. 3. 96 

FRAUDS, STATUTE OF. 

I, A, being insolvent, a verbal agreement 
was entered into between several of his 
creditors and B,, whereby B. agreed to 
pay the creditors 10s. in the poand in 
satbfaction of their debts, which they 
agreed to accept, and to assign their 
debts to B. Held that this agreement 
was not within the statute of frauds, 
not being a collateral promise to pay the 
debt of another, bat an original contract 



to purchase the debts. Anstey v. Marden, 
M. 45 Geo, 3. Page 124 

2. A note or memomndom in writing of a 
contract for the ^ale of goods signed by 
the seller only, is not a sufficient memo- 
randum within the meaning of the statute 
of frauds. ChamyUm v. Pluwimer, E. 
45 Geo. 3. 252 

FREIGHT. 
See Insurance 3, 6. 



G. 

GOODS SOLD AND DELIVERED. 

1. If goods be sold at two months credit, 
to be paid for by a bHl at 12 months, 
and the goods be not paid for after the 
eiipiration of the 14 months, the vendor 
may recover in an action for goods sold and 
delivered. Brooke v. Wkiis, 7. 45 Cfto, 3. 

830 

GREENWICH HOSPITAL 
See Seaman's Wages 1. 

GUARDIAN. 

See Bastard 1. 



H. 



HABEAS CORPUS. 



S^ Bastard 1. 



HOUSE 
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HOUSE TAX, 



Sf Taxrs 1. 



I. 

INDEMNITY BOND. 
8^ Condition 1. Release 2. 

INCORPORATION. 
S4€ Condition 1. 

INSOLVENT. 
^M LoftDs' Act. 



INSURANCE. 

1. Action OB a policj on goods from Ber- 
iktygg* to Lotidott, effected bj the con- 
siguceM on the 13th of December without 
commamcAtiDg a letter received by them 
the day before, bat dated the 30th yovem- 
ber, iDfJnaing them that the captain would 
anil the next day, and directiug them, if he 
should not be arrived, to eflect the in- 
surance as low as possible ; held a material 
ooncealment, though the ship did not in 
fact set sail till the 24 th of December. 
WmU ▼. GUmer, T, 44 Gto, 8. Page 14 

2. Action on • policy on goods ** until the 
cargo should be discharged and safely 
landed ; " on the arrival of the ship the 
goods insured were put on board a lighter, 
hired in the usual way, and brought to the 
Plaintiff's wharf in the evening, but not 
landed on account of the rough weather ) 



the Plaintiff then undeatook to see the 
landing hinuelf. bat. in the night, the 
lighter, by an luuiToidable accident, wu 
sunk, and the goods were lc»st : held that 
the underwriters were discharged. Stfimg 
▼. Ifoiedly, JB. 44 Geo. 3. P^ 16 

8. Policy OB flight valned at 500/. on s 
Toyage at and from Demtenra, Berbice, aid 
the Wimhfard and Leeward Uttmds to Ixm- 
itm. The ship being at Demereara, aa 
agreement was entered into bj the nastrr 
with a hooae there for n freight from Btrkkt 
to Limim, the eargo to be put on board at 
BcrUra, and the ship to take n eargo of 
bricks and planks from Demmrwra to Berbkt, 
and deliver them there ; while proceeding 
from Demerara to Berbice, with the bricki 
and planka on board, ahe met with an ac- 
cident, and in consequence never earned 
her freight. Held that it waa not a lou 
within the policy. Seller v. li' Vicar, E. 
44 Geo, 8. 2S 



4. In effecting a policy on the 8tb of 

at WhiUkavem, on a ship *< at and fnnn 
Barbadoee to Licerpoof,** a broker's letter 
was produced, stating that the ahip insnrcd 
was not coppered, but a alow sailer ; wis 
expected to have sailed on the 28th No- 
vember; and that the Itarton, a coppered 
Teasel, and very fleet, which had sailed the 
24 th from BarbadoeSf had arrived on tbf 
5 th January f but no notice waa takeu cf 
the AgreeahUt another coppered and ffe^t 
vessel, which sailed the 29th Jfocernhn, 
having also srrived on the same day as the 
Barton. After verdict for the Plaintiff, 
the Court refused to grant a new trial oa 
the ground of concealment. LiitledaU v. 
Vison, H, 45 G40. 3. I31 

^. PolicT 
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5. Policy on goods on boiurd a particnlar 
ship from A. to H., '* against sea-risk 
aod fire only ;*' in the coarse of the roy 
age from A. io B. tlie ship was carried 
out of the coarse of the Tojage by a 
king's ship, bat being afterwards releas- 
ed, she proceeded on the TOjage insured , 
and, while so proceeding, the goods in- 
sured sustained sea-damage. Held that 
the underwriters were liable for this 
loss. Scott T. TAompsoii, H. 45 Geo. 3. 

181 



6. Policy upon the freight of the ship Stran- 
gtr, at and ffom London to Jamtdeu, with 
liberty to touch at Madeira, and discbarge 
and take goods on boaid there. The 
Plaintiffs had agreed by charter-party that 
the ship should take in goods at Lomdoi^ 
and proceed to Madura, and there deli- 
Ter such part of the goodi shipped at 
London as their agent should direct, and 
receive on board wine, and proceed to 
Jaauvca, and there delifer ; and the 
freighter agi-eed to pay 136/. in full for 
freight during the whole Toyage from 
London to Madeira^ and from thence to 

. Jamaica ;, such freight to be paid in Ma- 
deira, on delirery of the goods shipped 
at London for that place, by Madeira 
wine, at 40/. per pipe, to be carried in 
the said ship to Jamaica free of freight ; 
the ship arrived at Madtira, and delivered 
all her London cargo, except 33 casks of 
coals, which the captain kept on board 
to stiffen the ship ; having received part 
of hu cargo for Januuca, but not the wine 
to be paid for freight, a gale of wind 
arising, the captain was obliged to cut 
bis cables, and run out to sea, where he 
was captured. Held that the Plaintiff 



was entitled to recover for a total loss. 
Atty V. Lindo, £.45 G«o.3. 

Page 236 

ISSUE. 

See Amendment 1. 

1. If to a rejoinder concluding with a verifi- 
cation, the Plaintiff add the simmer, and 
take the record down to trial, and the De- 
fendant obtain a verdict, the Court will 
not grant a new trial, bat will amend 
the record. Ormndy v. MeO, E, 44, Geo. 8. 



JUDGMENT. 



See Arrest 2. 



JURY. 



See Verdict 1. 



LANDLORD AND TENANT. 



See Pleading 7. 



LEASE. 



See Ejectment 1. Covenant 2. 



UBEL. 



Se0 Defamation 1. 



LICENCE. 

See Ejectment 1. Covenant 2. 



LIEN. 
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UEN. 
Set Costs 1. Stoppage in Transitu. 

LIGHTER-MAN. 
Sf€ Insurance S. 

LIMITATIONS, STATUTE OF 

1. Under a plea of the statute of liouliitioos 
the plaiotiir g^re in efidooce a letter of 
the Defendaat's in answer to an applica- 
tion for pajmeat of his debt, in which 
the latter referred the Plaintiff to his so- 
licitors, bj whose opinion he should be 
goremed, adding " they are in possession 
of mj determination and abilit/ ;" and 
also a conrersation with the Defendant's 
solicitors, in which thej stated that if 
the Plaintiff had a letter which wonld 
bind the Defendant, the debt woold be 
paid if it amounted to 100/. ; this being 
left to the Jory, a rerdict was found for 
the Plaintiff; but the Court, inclining to 
think it did not take the case out of the 
statute, granted a new trial. Bicknell v. 
KepptU, £.44 Geo.Z. Page 20. 



LORDS' ACT. 

1. Pajroent of the weekly allowance to a 
prisoner under the lords' act, to the per- 
son who opens the door of the prison, 
is a sufficient payment to the prisoner 
within the meaning of the act. Parsons 
▼. Solomon, M. 45 Geo, 3. Ill 

2. If a note for the weekly allowance to a 
prisoner in execution at the suit of a 
corporation, be sealed with the corpora- 
tion-seal, it is a sufficient compliance with 



the words of the lords' aot» which require 
it to be signed with the name or mark 
of the Plaintiff. Doe ▼. Hogg, T. 46 Gto.l, 

PsyeSOe 



M. 



MANOR. 

See Ejectment 1. Covenant 2. 

MEMORIAL. 

See Annuity. 

MONEY HAD AND RECEIVED, 

1. if. baring obtained a patent for an u- 
▼eatioB, of whtch he supposed himself the 
inrentor, agreed to let B. use it apoo 
payment of a certain annnal aam secured 
by bond ; this sum was paid Ibr sereral 
years, when H. discovering^ that A. wis 
not the iuTentor, bat that it was in pal>- 
lic nse before A, obtained his pateot, 
brought an action for money had and re- 
ceiTed to recover back the amount of the 
annuity paid. Held that he conld net 
recover. Taylor v. Hare, £1 45. Crce. S. 

260 

2. The Plaintiff having declared upon aa 
agreement to deliver soil or breeze with 
a coont for money had and receiTcd, 
proved that the Defendant having agreed 
to deliver soil, he the Plaintiff paid 2/. 
5s, for earnest, but that the Defendaat 
refused to deliver the soil. Held that 
he could not recover damages for the 
non-delivery on the first count, on ac- 

COQSt 
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count of the variaDce ; nor the 21. 5«. 
upon the second, because the agreement 
was still in force. Cuoke v. Munstone, T. 
45 G«o.3. Pa^e351 



N. 



NONSUIT. 



See Action personal. 



o. 



OBLIGATION. 



See Condition 1. 



P. 



PATENT. 

See Money had and received 1. 

PERSONAL ACTION. 

See Action personal 1. 

PLEADING. 

See Detinue 1, 2. Feme Covert 2. Mo- 
ney HAD and received 2. VARIANCE 1. 

1. The first count of a declaration being in 
trover for bills of exchange, and the se- 
cond and third counts stating the deli- 
yerj of the bills to the Defendant, in 
order that be might get them discounted 
for a certain commission, and his having 



got them discoi^tedy and his converting 
and disposing of the moaej to his own 
use ; the Defendant demurred generally ; 
on the ground of a misjoinder of tort and 
contract, the subject of the two last ooonts 
being matter of contract; bat the Court 
held that, on a general demurrer, aa all 
the counts were in the form of tort, judg- 
ment must be for the Plaintiff if anj one 
count was good. Judin v. Samuel, B. 44 
Geo, 3. Page 43 

2. In an action for words alleged to have 
been spoken of one as a candidate to 
serve in parliament, it is not necessary 
to set out the writ, in order to shew 
that the plaintiff was a candidate. Har^ 
wood V. Astley, T, 44 Geo. 3. 47 

3. The 11 Geo. 2. c 19. respacting avow- 
ries in replevin, does not extead to, an 
avowry for a rent-charge. Bal^ ▼. Clarke, 
r.41 Geo. 3. 66 

4. The defendant in replevin having made 
cognizance for rent-servioe as bailiff of 
A., B., and C, who were lawftJly pos- 
sessed of a certain manor, of whioh the 
locue in quo was parcel, and holden at a 
certain rent ; the Plaintiff replied that A,, 
B, and C. were not seized in their demesne 
as of fee of the manor. Held bad on 
demurrer. ib. 

5. If a contract of freight and demurrage be 
entered into by deed, the Plaintiff cannot 
declare in debt generally, and give the 
deed in evidence, but ought to declare 
upon the deed. Atty v. Parieh, M. 45 
Geo. 3. 104 

6. Declaration stated that Plaintiff, at the 
request of E. B. and M. B., sold and de- 
livered to them goods of a certain value ; 

and 
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mnd that, in ooniiderataoD thereof, ind w\m I 
in considentioD that the Plaintiff, at the 
reqaeit of the Defendant, would forbear 
mod give day of payment of the said sam of 
money, Defendant, by a certain note or 
meBorandam in writing, signed by him, 
undertook to pay him the money, and then 
alleged that Plaintiff, relying on the pro- 
mite of Defendant, did forbear and give 
day of paymmt of the said sum, 4^. After 
▼erdiet for Plaintiff the Court refused to 
arrest the judgment on the ground of the 
dedaration not stating to whom the for- 
bearance was given. Marskali v. Bhrktn- 
«Uw, H. 45 Cho, 3. Page 172 

7. In debt for double the yearly value, under 
4 (7to.S. e. 98., the PlainUff, after sUting 
a demise to th« Defendant's wife, and her 
subsequent Intennarriage with the Defend- 
ant, alleged, in the first count, a notice 
to quit and demand of possession delivered 
to the Defendant and his wife ; and, b 
the seoond count alleged a notice to quit 
and demand of possession delivered to the 
wife previous to her intermarriage with 
the Defendant. Held that, to support the 
seoond count, the wife need not be joined 
for conformity ; and that to sostain the 
action it was not necessHry to have given 
a notice to the husband subsequent to the 
intermarriage. Lake v. Smiih, H, 45 Geo, 3. 

174 

8. Proctors cannot be sued together as fur 
one offence in not having obtained and 
entered their certificate. Barnard v. Goet- 
Img, E. 46 Geo. 3. 245 

9. Queere, Whether it be not bad to sue 
under the statute for not having obtaioed 
and entered a certificate, without dis- 



tinguishing which of thoae two omisslooi 
the person sued baa beeo gniltj of ? 

Pmge2Ai 

10 In an action against 46 Dcfendanti, 
where the declaration contained two coanu 
for work done by Plaintiff ae an attoraej, 
and two more for work done by him, 
without aaying in what capaoitj, the Court 
ordered two counts to be atmck ont, and 
the word " Defendants" to bo sabstitated 
for the names of the Defendnnta in all the 
places where they occurred, except the 
first. Meeke ▼. Oxbde, T. 45 Geo. 3. 

289 

PLEDGES. 
See Replevin 1. 

PRACTICE. 

See Apfidivit to hold to Bail. Avrest 

1, S, 8. Bail. Costs 1. Ejectment 

2, 8. Feme Covert 1. Plea di kg S. 
Replevin 1. Vende 1,2. Verdict 1. 

1. Where a judgment against the principal 
is set aside upon condition that the bail 
hood should stand as a security, the bail, 
if sued upon the bail bond, are enti- 
tled to a rule to plead, aind a demand of 
a plea, before judgment can be sigocrd 
against them. Evans ▼. Surwum, T, 44 
(reo. 3. 63 

2. If the affidavit, upon which a motion f<n- 
an attachment is founded, merely state 
that the officer of the sheriff wms served 
with a copy of the rule to bring b the 
body, but does not add that the origiasl 

rde 
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Tole was tbewn to him, the Court will set 
aside the attachment. Barnard r. B«rg§r, 
lf.46 0eo.8. Pajfel21 

^. The Court will not open the rule for an 
attachment on the mere affidavit of the 
party, that he has not heeo served ; at 
least, unless he shew some mistake an the 
service. Hopky v. Granger , E. 45 Geo 3. 

256 

4. When time to plead has been obtained, if 
the Defendant plead, and ^ve a mle to 
reply, before the expiration of such time, 
the rule to reply will be of no avail unless 
he give notice of his plea. Oandjf ▼. Bor- 
rowdaU, E, 45 Geo. 8. 273 

6. Where the Defendant and his attorney 
had been informed that a notice of de- 
claration was stuck up in the office, the 
Court refused to set aside a judgment 
for want of service of the notice at the 
Defendant's last place of abode. Losewurre 
T. Coken, E. 45 Geo, 3. 279 

6. The Court will not allow the Plaintiff 
to take out execution pending a writ of 
error, merely because the Defendant's 
attorney has declared that the debt would 
be settled, and that time was all the De- 
fendant wanted. Raiolms v. Perry^ T, 
45 Geo, 3. 307 

7. If a Defendant accept a declaration and 
act as if an appearance has been entered 
for him, the Court will not afterwards 
permit him to set aside a judgment for 
want of an appearance hating been en- 
tered. WUliame v. SUrdkan, T. 45 Geo. 3. 
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PRISONER. 

See LoaDs' Act 1, 2. 
Vol. I. N. R. 



PROCEEDINGS, STAYING AND 
SETTING ASIDE. 

See Practice 5. 7. 



PROCESS. 



See Practice 3. 



PROCTOR. 



See Common Informer 1, Pleading 8, 9. 



PROMISSORY NOTES. 

See Affidavit to hold to bail 1. 
Stamps 1. 



PURCHASER. 



See Title 1. 



R. 



RELEASE. 

\, A; the mother of B., havbg entered 
into a bond on his behalf for lOOOli, B. 
executed an indemnity bond of the same 
date, viz, 26th April 1800, in the sum 
of 2000/., conditioned for the payment of 
1000/. three months alter her decease ; 
on the 9th Fehnunry 1801, A. made a 
codicil to her will, by which she relin- 

£ G quuhed 
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quitbed two Aebti doe from him, one of 
1000/. thd OM of 500f., and desired him 
to be ponetaal in indemnifjiDg her esUte 
ftgaiDst the 1000/. bond of tho 26t1i 
April ; three dajs aAer the execation of 
thio- codicil* A» execoted a release to 
B,, in which, after meotioiuDg a sum of 
600/., for which she had his bond, and 
two smns of 480/. and 300/. doe to her 
from B; for which she had r«^cipts, ex- 
pressed that she had agreed to release 
B. from thoso nuns, '< and of and from 
all and any other som or snms of money, 
claims, and demands thereby secored, 
or intended to be secored, and all 
other sum or sums of money, claim 
and demand whatsocTer," and released 
him tcoofditt|^y from those suns, and 
all claim on account of those soms, 
'* or for or on account of any other 
matter, eanae, or thing whatsoerer." Held, 
Itt. that thift release did not extend to the 
indemnity bond* B%iich$r r. Butehtr, M. 
45 Geo. 8. Pa^ 11% 

S. And, Sdly, that no extrinsic CTidence 
coold be admitted to explain the inten- 
tions of il. as to the release. i6. 



below m repforin, Um t^mmAj agaiutt 
him is hy notion, and thin Court wiD sM 
order him to pay the eoats i weoy er e d b; 
the Defendant in roplerin. rsissyni ▼. 
(TtUon, 7. 46 (Tfo. S. 292 



RIGHT, WftTP OF. 

I. The Conrt refused to allow the De- 
mandant in a writ of right to amend the 
mistake of a ohiistina name in the comt, 
tkoogh an aiidaYit noooaoting for tk 
mistake was prodvocd. Ctniiwiorf t. 
MorgoMf 7,44*<7eo. 8. U 



S. Or to diseontinne the salt. 



i». 



RENDER. 



St€ Bail 4. 



RENT-CHARGE. 

Set Pleading 8, 4. 

REPLEVIN. 
Set Pleading 3, 4. 

1. If insuficielit pledges dt retomo kahendo 
be taken by the officer of the Court 



8. The OMirt refnied to permit the De- 
mandant in a writ of right to nnend li> 
connt» by introdooing an additional step 
in tho deso e nt, though it was sworn thtt 
the mistake had arisen from the Deimnd- 
ant baring been miaiaformed in the oom- 
try, and that the Deaaandant woold k 
harred unless the amendment were rf- 
lowed. Brnftuf. M m mimg ^ JS. 45 Gm. S. 

S3 



s. 



SALE. 

Set Goods sold and delivered 1. 
Stoppage in TRANsirr I. Title 1. 

SEAMEN'S WAGES. 

1. Where the captain of a ship has ac- 
connted npon oath to the colleetor of tiK 

port 
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port for a snm of mimtyf mb the wages 
dae to a deceased seaman, and paid the 
same to Grwmnck Hot^aiU under the 
S7 Geo. 8. c. 78., the representatiTe of 
such seaman may still sue the captain 
for any wages doe beyond the snm so 
paid. Arwutrony ▼. Smiik, T, 45 Oto, 8. 

Po^ 299 

2. If a sailor execnte the articles pre- 
scribed by 87 Geo. 8. c. 78., and serve 
accordingly, and daring the voyage, part 
of the oargo be plundered, but by whom 
cannot be ascertained, he does not, in 
consequence of such plonderage, forfeit 
his wages. Tkomjwm ▼. CoUmt, T. 45 
CUo. 8. 847 

S. Sewtb, That in snch case he as not even 
liable to a proportionable deduction from 
his wages in common with the other 
sailors, on account of sooh plonderage. 

ib. 

SERVICE. 



SLANDER. 



iS>i« Practice 8. 



SET-OFF. 



See Costs 1. 4. 



SHERIFF. 



See Bail 6. 



SHIPS. 

See Seamen's Wages. 

SIMILITER. 

See Amendment 1. 



See Defamation 1. 



STAMPS. 
See Evidence 4. ^ 

1. A promissory note drawn before the 
37 Geo. 3. c. 136. upon a receipt stamp 
of eqaal value with that required for a 
promissory note, is not available in iaw. 
Chamberlain v. Porter, E, 44 C7«io. 8. 

Page 80 

2. The assignment of a lease in writing 
without seal, did not require a stamp 
before the 44 Creo. 8. c. 98. Hodges v. 
Drakeford, JB. 45 Geo. 3. 270 

3. If a number of persons sererally bind 
themselves in a penalty by one bond, 
conditioned for the performance by each 
and every of them of the same matters, 
snch bond requires only one stamp. Boeoen 
V. Athley, E. 45 Geo. 3. 274 

4. A defeasance upon a vrairant of attiMrney 
does not require a separate stamp from 
that upon the warrant of attorney. Cam- 
thome V. Holben, E. 45 Geo. 8. 279 



STATUTE OF FRAUDS. 



See Frauds, Statute op. 



STATUTE OF LIMITATIONS. 



See Limitations, Statute op. 



STATUTES 
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STATUTES CITED OR COM- 
MENTED UPON. 



Hen. 8. 

21. c. 7. (Embeulement) 

Elizabeth. 
13. c.'7. «. 1. (Bankrupt) 

Car. 9. 
SU 4* 2S. &9. «. 1S6. (Costs.) 

Will, and Mar. 
5* c Sl« «• t. (SUnps.) 

Will. 8. 
4* 10. r. 2S. «. 37. (Stamps.) 

Anne. 
12 SUt. 9. c. 0. «. 21. (Stamps.) 

Geo. 1. 
9. c. 22. (Black Act.) 

Geo. 2. 

2. C.25. (Lsrcenj.) 

4. c 28. (Double jcarlj Taloe.) 
11.. c. 19« (R^eFiD.) 
15. c. 13* s. 12* (Embezzlement.) 

15. c. 13, (Bank Notes.) 
90# c 3. (Honae tax.) 
80. r. 19. s. 1. (Stamps.) 

Geo. 8. 

13. G. 51. J. 1. (Wales.) 

16. c. SO. (Deer.) 

34. s,l, (Stamps.) 

17. r. 26. (Amraity.) 

19. c. 50. s. 16. (Stamps.) 

22. r. 33. (Stamps.) 

23. c. 40. (Stamps.) 

58. (Stamps.) 



Pd^S 



234 



268 



276 



lb. 



■6. 



3 

174 

56 

1 

96 
281 
276 



267 

6 

276 

214 

276 

31 

t6. 

276 



27* e. IS. «. 41. (Stmnps.) 

SI. c. 25. (Stamps.) 

35. c 55. (Stamps.) 

37. c. 73. (Seaman'a Wages.) 



ih, 
32 
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90. (Stamps.) SI. U5. 276 

123. (UnUwfnl oaths.) 5 

136. (Stamps.) 38 

39. c 85. (Embenlement.) 5 

39 4* 40. c. 104. (Court of Reqnesto.) 159 



STOPPAGE IN TRANSITU. 

It A number of bales of bacon, tlien Ijia^ 
at a wharf, havings been sold for is 
entire snm, to be paid for by a bHI at 
two months, an order was givtn to Ibr 
wharfinger to deliver them to the Tendect 
who went to the wharf, weighed tbe 
whole, and took awaj sereral bales, sai 
then became bankmpt ^ wberei^HMt tW 
▼endor, within 10 dajs from the tioM ti 
the sale, ordered the wharfmger sot to 
deliver the remainder. Bj the costoa 
of the trade, the charges of warefaoesiif 
were to be paid by the reodor for 14 
days after the sale. Held that the 
vendee had taken pbssesaion of tke 
whole, and that the vendor hsd bo 
right to stop what remaiiN>!d in tbf 
hands of the wharfinger, Httmaumd v. 
Anderson t T, 44 (7so. S. 69 



T. 



TAXATION. 



See Costs 3. 



TAXLv 
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1. If a coDsUblewick ooimst of seTeral 
hamlets, and two oolloetors of the duties 
on houses, 4^. are appointed for each 
hamlet, and the collector or coUeotorf of 
anjr one hamlet fail in dnij pajing over 
the monej collected, the particular ham- 
let only where the collector or collectors 
have failed is liable to a re-assessment 
under 20 Geo, 2. c. 3. and not the whole 
constablewick. Bairs v. Digby, E. 45 
Geo, 3, Page 281 



TITLE. 

1. The title of a purchaser for a ralnable 
consideration cannot be defeated bj a 
prior Tolontary settlement, of which he 
had no notice, thongh he parchased of 
one who had obtained a conveyance by 
frand, bat of which fraud he, the pur- 
chaser, was ignorant. Doe d. Botheil v. 
Martyr, T. 45 Geo, 3. 332 



TREES. 

1. Certain lands, together with the woods, 
4^., were conveyed under a marriage 
settlement to A. and B,, their heirs 
and assigns, daring the life of S, IT., in 
trust, to pay the rents and profits as the 
said S. W, should appoint during her 
life, and after her decease, to the use of 
such child or children of the marriage, 
and in such shares, as the said S, W. 
should appoint ; and, for want of appoint- 
ment, to the ose of the children equally, 
ifc, and the heirs uf their bodies, with 
cross remainders j and, in default of such 



issne, to (he nse of tha right helrt of 
S* W. for ever. Held that A, and B» 
oould not maintain troyer against the 
Defendant, a stranger^ for certain trees, 
which had been cut down by order o 
the husband of S, W; and carried away 
by the Defendant. BUktr and anotbaf ▼• 
Aneeomhe, E, 44 Geo» 8* Page 25 



TROVER. 



See Trees 1. 



u. 



USURY. 



See Evidence 2. Pleading G. 



UTTERING. 



See Evidence I. Foroeky 1. 



I 



V. 

VARIANCE. 

1. The Plaintiff having declared upon an 
agreement to deliver soil or breeze, with 
a count for iponey had and received, 
proved that the Defendant hoving agreed 

to 
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to delafer mil, he the PkintUr paid 
2L 5s. for etnettp bat tkat tlie Defend- 
ant refmed to deliver the aoil* Held 
that be ooohl not recover damagea for 
the BOB-deliTery oo the fint cooDt, on 
aeeoant of tho Tarianoe. Ceefte ▼• JfiM- 
alem, 7. 46 Geo. 8. Page S51 

VENDOR AND VENDEE. 

Sm Goons SOLD AND DELIVERED 1. 

Stoppaob im Transitu 1. Title 1. 

VENUE. 

1. The Conrt wfll not diaeharge a rale for 
changing the Tenne from A, to B. npon 
an affidavit* shewing that the caoae c^ 
action arose partly in A» and partly in 
B,, and that all the witnesses reside in 
if. Bat the PlaintiflT mast ondertake to 
give material evidence in A, Henshaw 
V. Ruilt^, M. 46 <7«o. 3. 110 

9. It is no answer to an application to 
change the venae from London to Esoex 
on the osoal affidavit, in an action com- 
menced by assignees, that the commis- 
sion was issued, and the bankruptcy 
declared, in MidJleseXf and the assignees 
chosen in London, Bat in snch case the 
Plaintiflfs can only retain their venue by 
undertaking to give material evidence 



where it is 
4^ Geo. 8. 



Clmrka r.^Beetf, T. 



VERDICT. 



1. The Coort will not set aside a verdiet 
vpon the affidavit of a jarjman that it 
was decided by lot* Owen r. WarUtriom, 
T. 45 Cho. 3. 326 



w. 

.WAGES. 
Seo Seamen's Wages I. 

WALES. 
Soo Action Personal 1. 

WARRANT OP ATTORNEY 

^Iss Stamps 4. 

WARRANTY.; 
See Evidence 4. 

WASTE ., 

See Action on the Case I. 

WORDS. 

Ste Defamation 1. Evidence 3. 

4 
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Taylor, Grcvn, and LiUk'wood, VtiutKn, 15, Old Bailey. 
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